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PREFACE 


After a full generation of groping and struggle, the 
movement for Federal legislation on Marriage and Di- 
vorce, through an amendment to the Constitution, has 
at length reached a very hopeful stage, both in Congress 
and in the country at large. Nevertheless, there is no 
book great or small known to the writer which treats 
this critical question as it faces us today. Many pam- 
phlets have been published and articles written on the 
subject during the last fifty years, but these have dealt 
only with single aspects of the matter—legal, social and 
religious—and are apt to be laid aside and forgotten. 

It is believed, therefore, that there is urgent need for 
a convenient handbook containing the facts and reasons 
essential to the formation of a right judgment on the 
problem; especially one that is now so far removed from 
being merely academic that there is hardly a house- 
hold in America which does not suffer from its baneful 
influence. 

This volume is published with the sanction of the 
Sanctity of Marriage Association. With the exception of 
the paper by the Right Rev. A. C. A. Hall, D.D., Bishop 
of Vermont, its composition is that of the author, who 
has been a close student of our national danger for forty 
years, and has watched with increasing solicitude and 
shame the progress of the dread disease. Part of the 
matter in the volume has appeared in the form of articles 
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and letters in newspapers and magazines, and as Bulletins 
of the Association. 

It may be of interest here to add a brief bibliography 
of the subject. Hugh Davey Evans, LL.D., a learned 
lawyer of Baltimore, seems to have been the first Ameri- 
can to call attention to the growing evil of our loose 
legislation, in articles which appeared in the American 
Church Monthly in 1857. Dr. Evans died in 1868, but 
had already completed an able treatise on “The Christian 
Doctrine of Marriage,” which was published two years 

later. Dr. Theodore Dwight Woolsey, President of Yale 
~ College from 1846 to 1871, who had studied law before 
entering the Congregational ministry, published an able 
volume on “Divorce and Divorce Legislation” in 1869; 
and in the second edition, published in 1882, he writes: 
“When the work first appeared many were beginning to 
be alarmed at the distance to which the divorce laws in 
this country, and especially in New England, had de- 
parted from the command of Christ, and even from the 
views of the early settlers of New England.” 

The scholarly book of Dr. John Fulton on “The Laws 
of Marriage” appeared in 1883. Dr. Nathan Allen pub- 
lished the results of his investigation of the consequences 
of the divorce acts in Massachuetts, Vermont, Connecti- 
cut, and Rhode Island, between 1860 and 1880, in a 
volume entitled “Divorce in New England.” “Marriage 
and Divorce in the United States,” by D. Convers 
S.S.J.E., appeared in 1889. In 1881 the Rev. Samuel 
Warren Dike became Corresponding Secretary of the 
Divorce Reform League, and was most active in its work 
until his death in 1913. The little volume of Professor 
Felix Adler, containing three addresses before the Society 
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for Ethical Culture in 1905, are beyond praise for their 
lofty tone, clear logic, and sympathetic spirit. 

The first official report on Marriage and Divorce in 
the United States, from 1867 to 1886, under the editor- 
ship of Dr. Carroll D. Wright, Commissioner of Labor, 
was published in 1889. A second report under the Census 
Bureau, from 1867 to 1906, was issued in 1908, and a 
valuable summary of the laws of the several States, 
and of foreign statistics, appeared in 1909. During the 
World War only one report appeared, in 1919, for the 
single year 1916; no investigation having been ordered 
for the preceding years 1907 to 1915. The next in- 
vestigation was also restricted to a single year, 1922, the 
report of which appeared in the fall of 1923. A prelimi- 
nary report for 1923 was issued in November 1924. 

Other treatises on Marriage in America are: “Social 
Control of the Domestic Relations,” and “A History of 
Matrimonial Institutions,” by George Elliott Howard; 
“The Family as a Social and Educational Institution,” 
by Willystine Goodsell; “Divorce a Study,” by J. r, 
Lichtenberg. Frank J. Keezer’s “Marriage and Di- 
vorce,” and Bishop’s “Marriage, Divorce, and Legal 
Separation,” deal only with the legal aspect of the ques- 
tion. A useful compendium and analysis of “American 
Marriage Laws in their Social Aspects” is published by 
the Russell Sage Foundation of New York. 

So far as any practical result is concerned, all these 
books leave us just as they find us, deploring present 
conditions for the most part, but devoid of any real 
suggestions as to the way out. Nevertheless, we can 
cordially endorse the sentiment expressed by Dr. Howard 
when he writes: “It is high time that the family and its 
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related institutions should be as freely and openly and 
unsparingly subjected to scientific examination as are 
the facts of modern political and industrial life.” 
(“History,” III, 224.) That is just what every Christian 
scholar and intelligent patriotic American desires. We 
need facts and not mere sentiments and opinions. We 
need also to consider seriously, unselfishly, and without 
prejudice the verdict of all past history, and the present 
test of “pragmatism’”—‘by their fruits ye shall know 
them.” That is the judicial rule of the greatest of all 
pragmatists and moralists the world has ever known. 

There can be no real “scientific examination” where 
He is omitted, as in fact He is, in all our civil legislation, 
and in most of our historical and social treatises. It is 
exactly this “free and open and unsparing scientific ex- 
amination” that is attempted for the average reader in 
the present volume; we hope with some success. 

The best English treatises, which deal in the most 
thorough and practical manner with the problem, are 
“Marriage in Church and State,” by T. A. Lacey, M.A.; 
“Holy Matrimony,” by Oscar D. Watkins; and “The 
History of Marriage, Jewish and Christian,” by Herbert 
Mortimer Luckock, D.D. 


WALKER GWYNNE, 
General Secretary 


Sanctity of Marriage Association 
Summit, N. J. 


January 1, 1925 
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INTRODUCTION 
BY THE RIGHT REV. 
WILLIAM T. MANNING, D.D., LL.D. 
BISHOP OF NEW YORK 


This book is an appeal for thought upon one of the 
most serious questions of our time. No one who believes 
in the sacredness of marriage, and of the home, can 
doubt the need for such an appeal. The time has come 
for us to recognize the peril to our national life from the 
constant increase among us of divorce. 

Referring to this subject in his inaugural address in 
1906, President Roosevelt described the facts as “simply 
appalling.” They are far more so now than when those 
words were used. The Census returns for 1922 showed 
that in the United States there was one divorce to every 
7.6 marriages, and the number of divorces is still in- 
creasing with alarming rapidity. 

The latest Census report, issued in November 1924, 
says: “The divorces for 1923, with three counties 
lacking, show an increase of 16,324, or 11 per cent, over 
the number reported for 1922.” And this is for a single 
year, whereas hitherto the average increase has been 
only 30 per cent in five years. 

It is our duty to face this situation, to consider its 
causes and its consequences, and to ask ourselves how 


it can best be remedied. 
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The separation of man and wife, and their living apart, 
for grave cause, is not forbidden by the Church. The 
Church allows, and in extreme cases even advises this. 
It is the use of divorce as a doorway to remarriage 
which the Church opposes, and which is bringing such 
disastrous consequences upon us. 

There are only two alternatives possible. Marriage 
must be held to be a permanent relation, or it must 
be held to be not necessarily permanent, and if we choose 
the latter its sacredness and meaning disappear. If 
marriage may be ended by any passing quarrel, if the 
man and woman are united by nothing more fundamental 
than mutual consent and agreement to continue together 
while things go happily, the principle of monogamy is 
abandoned. 

And yet this is the position to which, as a nation, we 
stand committed by our: present laws, and which some 
who call themselves reformers, are seeking to carry still 
further. What can we do to meet the present situation? 

We must arouse public sentiment, and we can all 
help to do this by our own personal stand in the matter. 
We must acquaint ourselves with the facts and call upon 
others to realize them. We must appeal to all Americans 
who love their country and care for the future of their 
race to take their stand against this great peril to our 
life as a nation. The life of America depends upon the 
stability and integrity of our homes. It is there that 
the character of our boys and girls is formed and molded. 
What is the situation of the children of our multitude of 
homes broken by divorce? 

The Church must give far more careful and faithful 
teaching as to what marriage means and involves. We 
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must show more care and consideration for our young 
people by helping them to understand the sanctity and 
the significance of marriage before they enter upon its 
responsibilities. We must help them to realize that 
marriage is not a mere contract which may be cancelled 
by those who enter into it, but an actual relation be- 
tween two lives and souls as real and as permanent as 
that between parent and child, or between brother and 
sister. We must teach them plainly tue dignity and the 
duty of childbearing and parenthood. One of the most 
fruitful causes of divorce is the childless home. We 
must show them that marriage is not a thing which 
concerns only their personal happiness but that it is of 
the highest concern to society and to the race. There 
would be fewer broken homes if there were more faithful 
and adequate teaching about marriage. 

We must work for better laws, and for a Federal law 
which will improve the present situation. Our system of 
easy divorce is a direct encouragement to hasty and 
irresponsible marriages. Better laws will not only make 
divorce more difficult to obtain, they will help to make 
people think more seriously of marriage before entering 
into it. In the State we must strive for the best law that 
we can secure, and that public sentiment will sustain. 
We cannot by law compel our people as a whole to live up 
to the Christian ideal of marriage, but we can rightly 
demand that our laws shall be brought nearer to the 
Christian standard. At present, our laws in the various 
States allow divorce for more than fifty different causes. 
If we have any care for our country, we cannot be willing 
to see such a situation continue. 

The Church, by her teaching and her law, must hold. 
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up before the world the true ideal of marriage. The 
Church must stand unqualifiedly for that ideal of mono- 
gamic marriage which has been won through ages of 
human progress and which is proclaimed and sanctioned 
by Our Lord Jesus Christ Himself. The Church should 
not remarry at her altars any one who has a husband 
or a wife living. Under our present canons very few 
divorced persons are remarried by this Church, but our 
law should be raised still higher. Our canon should be 
raised to the level of our Marriage Service, which is 
based on Our Lord’s own words, “Those whom God hath 
joined together let no man put asunder.” In that service 
those entering into holy wedlock make their solemn vows 
to live together, not as long as they find it convenient or 
agreeable, but until death shall part them. 

It is time for all Churches of every name to act 
together in this matter. At present the influence of re- 
ligion against divorce and remarriage is weakened im- 
measurably by the varying standards of different 
' Churches and even of different ministers of the same 
Church. Those whom one Church refuses to marry go 
immediately to another and are married without ques- 
tion. In a matter of such vital importance to society, 
this ought not so to be. In these days when so many are 
working and praying for Christian Unity, it should 
certainly be possible for us to codperate in upholding the 
sacredness of marriage. All religious organizations— 
Catholic, Protestant, or Jewish—might well agree upon 
common action for the preservation of the home. Think 
what the effect would be if the whole united influence of 
religion should be exerted in this great cause. 

We must all of us do our part for a revival of re- 
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ligion in our land. I believe that this revival is now 
taking place among us. There is among people of every 
sort, and especially among the younger people, a deep 
stirring of faith, and of desire for closer touch with God. 

It is this above all else that is needed to check the 
evil of divorce. It is religion that is the bulwark of the 
home. If Jesus Christ had the place that belongs to Him 
in our homes, there would be fewer homes in our land 
without children, and the present crisis in regard to 
marriage and the home among us would not exist. For 
our own sakes, and for the sake of our country, we must 
bring Jesus Christ back into His true place in our own 
lives, and in our homes. 
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DIVORCE IN AMERICA UNDER 
STATE AND CHURCH 


CHAPTER I 
OUR GREATEST SOCIAL PERIL 


 B There is no more momentous social, religious, and 
political problem facing the people of America today 
than that of marriage and divorce) Like all great ques- 
tions this one is beset by difficulties. In this respect it 
has a striking resemblance to the problem of slavery. As 
with slavery, there is the same bearing on morals and 
religion, and the same conflict between national welfare 
and States’ rights. There is also the conflict with the 
selfish interests of individual citizens, as Lincoln pointed 
out in the earlier problem;* men and women who by 
their own circumstances, or by their sympathy with 
friends and relatives in a similar position, are consciously 
or unconsciously bound to oppose any change, right or 
wrong, which would cause trouble or inconvenience to 
those whom they love. 

Moreover, much of the treatment of marriage in our 
popular magazines and newspapers is wholly beside the 
mark both as regards morals and religion. Many rush 


*See p. 58. 
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into print or speech who have never given to this most 
difficult question any serious study whatever. Novelists 
and other literary people usually treat it as a matter of 
sentiment, or rather sentimentality, with appeals for 
sympathy on the score of “hard cases.” Even preachers 
seem to be ignorant of the teaching of their great text 
book, the New Testament, or else frankly set it aside as 
out of touch with the spirit of the time. The ultimate 
reasons for monogamy, the union of one man and one 
woman for life, as seen in the nature of the case, in the 
needs of society at large, and in the verdict of history, 
are slurred over, or lost in a haze of fine writing. 

Meanwhile, the authority and explicit precepts of Him 
whom the world regards as the Greatest of Moralists, and 
others as their Divine Master, are for the most part 
wholly ignored. Jesus Christ, in fact, is the last Person 
to whom appeal is made for either approval or con- 
demnation. And so, no solution is offered, and none can 
be. 

Again, much of this confusion comes from failing to 
recognize the difference that exists between the function 
of the State in regard to marriage, and the function of 
the Church. These are distinct if not wholly separate 
questions, and it is proposed in this book to treat them 
so, as far as it is possible. As they relate to the State 
three considerations must be clearly kept in view: (1) 
There is first, the duty of the State to uphold that 
standard of morals which is accepted by all society 
worthy of being called civilized. (2) In the second 
place, the State is bound to legislate for the well-being 
of the vast majority, as against the shortsighted policy 
of leniency for the few, which is gross injustice to the 
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many. And finally (3), the State must consider the 
effect on the whole economic and political life of the 
nation. 

On the other hand, for professing Christians, or even 
for those who only look to Jesus Christ as the supreme 
example of nobility, wisdom, and love, there can be but 
one consideration, one standard, and one question. What 
is His mind, and His command? 

The first thing that strikes the student of American 
legislation on marriage and divorce is the anomaly that 
such a fundamental question, dealing as it does with the 
unit of all civilized society, the family, and involving 
the legitimacy of children, and the rights of property 
(the special sphere of the State), should be left for a 
century and a half to the varied and ever varying opin- 
ions of the individual States of a “Union one and in- 
divisible,” in addition to another century and a half of 
earlier neglect and uncertainty. 

Contracts for material property, public defense, a 
standard of currency, public health, banking, insurance, 
and many other matters necessarily common to every 
State in the Union, have been from time to time care- 
fully provided for under the Constitution as essential 
to the well-being, and even the being, of the whole 
nation. But that which is the most important matter 
of all, the family and everything connected with it, has 
been left uncared for and absolutely ignored in that 
great charter of government. 

And with what result? It is not only that there is the 
widest divergence of license—it can’t be called freedom 
—in the enactment of the several States on these sub- 
jects. There is utmost discrepancy, in some cases con- 
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tradiction, and always extreme confusion unworthy of an 
educated and intelligent people. We have had a recent 
case of a man condemned as a bigamist by the law of 
New Jersey, but under the law of Connecticut, to which 
State he migrated, accounted there as a lawfully married 
man. 

Again and again children have been adjudged legiti- 
mate under the law of one State and illegitimate in 
another. Even the Supreme Court of the United States 
has not always been able to disentangle what otherwise 
should be simple cases of this character. Can any one 
say that, essential as it is to have our currency estab- 
lished beyond a peradventure, so that a dollar bill will 
represent one hundred cents in every State alike, never- 
theless, the great issues flowing from marital status need 
no such standardization? If each State were to follow 
its own sweet will in monetary standards as it does in 
matrimonial affairs, commercial chaos would speedily 
bring either ruin or amendment. It is equally certain 
that unless we speedily standardize the still more vital 
laws in relation to the family, a far worse evil will come 
to the whole nation—even moral chaos and destruction. 

One of our greatest constitutional lawyers, the late 
Joseph H. Choate, who favored Federal legislation under 
a Constitutional amendment, said shortly before his 
death: ‘At the time of the adoption of the Constitution 
of the United States in 1787, divorce was so rare an 
event as to be practically unknown. But by the di- 
versity of laws in the various States, and by the decline 
of marital morals, divorce has come to be one of the 
most shocking evils of the day.” President Roosevelt 
was of the same mind, as shown by his reply to the 
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appeal of a committee on divorce reform, when he said: 
“Questions like the tariff and currency are literally of no 
consequence whatever, compared with the vital question 
of having the unit of our social life, the home, preserved.” 
Moreover, in his address to Congress in 1906 he advocated 
an amendment to the Constitution as the only possible 
remedy for our chaos of State legislation. 

The chief purpose of this book is to deal with the 
question of divorce, but the laws on marriage have such 
direct bearing on dissolution of the marriage tie that it is 
necessary to call attention in some detail to the similar 
lack of unity and consistency in the legislation on the 
latter subject. The following is a brief summary of 
some of the discordant features of the marriage laws of 
the separate States: 

(1) All States require marriage license in some form. 
but in twenty-six the statute is neutralized by recognition 
of the common law marriage, which requires neither 
license nor an authorized official, but only consent and 
cohabitation; a law which has been abolished in Eng- 
land for more than a hundred and fifty years. 

(2) Nineteen States have no restriction on persons 
suffering from physical or mental diseases. In fact, only 
about fifteen States have even fair health requirements 
in their license laws, guarding against propagation of 
insanity, syphilis, and tuberculosis. Only nine States 
require notice of intention to be filed before the license 
is issued, while Maine and Wisconsin alone provide for 
the filing of objections to the marriage. Only fourteen 
States have marriage evasion acts, aimed to prevent 
travel over the state border for a marriage prohibited in 
the State of the party’s residence. 
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(3) Again, the greatest diversity exists in regard to 
the age at which young people may be permitted to 
marry. The lowest age at which a female can make 
a valid contract of a commercial character is eighteen 
years in sixteen States, and twenty-one in all others. 
Nevertheless, in six States a little girl of twelve can enter 
into the greatest of all contracts, and in one of these 
States marriage for such a child is legal even without 
the consent of parents. No wonder that Howard says 
in his able treatise on “Social Control of the Domestic 
Relations”: “It may reasonably be doubted whether 
any people in Occidental civilization has marriage laws 
so defective as ours. Almost every conceivable blunder 
has been committed. In no part of the whole range of 
human activity is there such imperative need as in the 
sphere of matrimonial relations.” 


CHAPTER IT 
WHAT IS MARRIAGE? 


Some sixty years ago Horace Greeley, in his famous 
controversy with Robert Dale Owen, wrote: “There may 
be something better than marriage; but nothing is 
marriage but a solemn engagement to live together in 
faith and love till death. Why should not they who 
have devised something better than old-fashioned mar- 
riage, give their bantling a distinctive name, and not 
appropriate ours? They have been often enough warned 
off our premises; shall we never be able to shame them 
out of their unwarrantable poaching?” In other words, 
it may be said that their quarrel is not so much with 
sociology, or theology, or sound reason, but with the 
dictionary. 

It is important therefore, at the outset, to understand 
what is meant by genuine marriage. It is agreed on all 
hands, as a practical measure, that some form of sexual 
union is necessary for the continuance and well-being of 
the human race. But, as a matter of fact, there are only 
two possibilities for this, namely monogamy and poly- 
gamy. There is no other alternative to these. Polygamy 
is the union of one man or one woman with many wives 
or many husbands. True marriage in all civilized society 
signifies the union of one man and one woman to the 
exclusion of all others until death. Any departure from 
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this rule of monogamy is to this extent a departure from 
civilization, and a reversion to barbarism. 

Merely as a matter of experience no other kind of 
union can effectually provide for the physical care of 
children, which is one of the primary necessities of all 
organized society. This is seen to some extent even in 
the mating of many lower animals in the wild state, 
both bird and beast. 

But in all civilized society there is still a higher pur- 
pose than this, namely, the constitution of a permanent 
inner circle called the family, for the cultivation and 
practice of moral purity on the part of the parents, and 
for the training of their young in religion, and in the 
many duties of life. 

It is plain that these aims cannot be attained under 
polygamy, or any approach to it. Wherever polygamy 
has existed it has always been either in a barbarous 
or else in a corrupt state of society, and its existence 
has been chiefly due to the selfishness and sensuality of 
rich or powerful men. It is, moreover, contrary to the 
very order of nature, which shows no marked disparity 
in the numbers of the sexes in any generation. In some 
cases, as in Turkey, the aim has been to increase progeny, 
but in practice the very opposite has been found to be 
the case. 

What, then, are the conditions of true marriage? These 
are well stated by Mr. Lacey in the following quotations 
from his able treatise on “Marriage in Church and 
State.” + 

“First, genuine marriage must be intended. A mutual 
contract of man and woman to render some only of the 

* Robt. Scott, London, 1912, pp. 27-31. 


UNDER STATE AND CHURCH 27 


offices involved in marriage would not be sufficient. It 
might do no more than set up a relation of concubinage, 
to be terminated at will. It is not enough that the pro- 
posed relation be called marriage. If it is entered upon 
with a mutual agreement to frustrate any of the true 
purposes of marriage, as for example to avoid the pro- 
creation of children, or to have no community of life, 
such restrictive conditions will render the contract void, 
and there will be no marriage. 

“Tt is obvious that if one party have this vicious in- 
tention, the other being privy to it, there will be the same 
defect in the contract. If the intent be secret on either 
side, a difficult question may arise; the contract may be 
held good because of its openly expressed terms, but 
action taken and persisted in, such as refusal to con- 
summate the union or to cohabit, may betray the defect- 
ive intention, and so nullify the pretended marriage. An 
avowed purpose of continuing the union only for a lim- 
ited peroid, or until a divorce in some way is effected, 
will make the contract void; but a mere implication of 
such purpose need not be equally destructive. 

“Tf two persons contract marriage, for example, in a 
society or under a system of law which treats the bond as 
normally dissoluble, it does not follow that they intend 
a mere temporary union; it is enough that they purpose 
marriage, though a general opinion which they them- 
selves share erroneously regards the consent as revocable. 
God has joined them together by a natural bond, though 
it be supposed that man can put them asunder. Other- 
wise there would be no marriage except where the truth 
of the indissolubility of marriage is known and received. 
. . . Since marriage is a natural institution, it must be 


28 DIVORCE IN AMERICA 


taken for granted that those who marry intend the 
natural union with all its consequences, known or un- 
known, unless any of these be expressly excluded. 

“In the second place, the parties must be physically 
capable of the marriage union. The man must have 
reached puberty, and the woman must be apta viro.... 
If the impotence be discovered after the verbal contract 
has been made, this must be treated as null and void, and 
there is no marriage. 

“Tn the third place, the consent of the parties must be 
free, deliberate, and informed, otherwise there is no true 
contract. .. . An enforced consent makes no marriage, 
even though the union be consummated; if either party 
was terrorized, by whatever means, into the surrender 
of the body and the verbal expression of consent, the 
contract is void. An insane person, again, or one under 
the influence of drugs, not having the control of the will, 
is incapable of contracting a valid marriage. So too if a 
definite mistake be made as to the persons contracting, 
as if a man verbally contract with one woman supposing 
her to be another woman, this contract also is void. 
These limitations are not imposed by positive human 
law; they are inherent in the nature of things, rendering 
an apparent consent unreal. 

“Fourthly, the parties must be free of any other tie 
of wedlock. This follows from the unity and indissolu- 
bility of marriage; a person already married cannot con- 
tract a new marriage. It is allowed in practice that 
when one party of a marriage has disappeared and has 
not been heard of for some years, the other party may be 
held free to marry, but this on the ground that the death 
of the missing one is presumed. 
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“Lastly, persons nearly akin to each other are in- 
capable of intermarrying. It is not, however, certain 
what nearness of kindred constitutes a natural bar to 
marriage. . . . The one kind of union that seems to be 
certainly excluded is that between a man and woman 
related in the direct ascending and descending line. If 
this be so, and the question is one of great difficulty, all 
other prohibitions must be referred to human law, being 
imposed for the better safeguarding of the family.” 

These five conditions, then, are required for valid 
contract of marriage. But marriage is much more than 
a contract. “The contract thus made is fulfilled in the 
actual union of the parties, which is called consumma- 
tion of marriage. A man and a woman who have con- 
tracted, but not consummated marriage, are in an ab- 
normal position as to which the natural law affords no 
guidance, but for which human law must provide in case 
of need. Those who have contracted and consummated 
marriage enter upon a new state of life determined by 
nature. The state of marriage is not a contractual state; 
the bond is not a contractual bond. The contract is only 
the instrument by which the state of marriage is brought 
about” (p. 32). 

This statement, moreover, is not only true of what is 
called Christian marriage, but of all marriage. “Chris- 
tian marriage,” this writer adds, “is not a particular 
kind of marriage, though there is superadded to the mar- 
riage a certain quality by which it becomes sacramental. 
... Marriage is true marriage alike in the Christian, in 
the pagan, and in the creedless theist or atheist, who has 
renounced Christianity. In so far as marriage is better 
ordered in Christendom it is only as Christians know 
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and observe more fully than other men the natural law 
of marriage. To break away from the Christian tradi- 
tion is not to return to nature; it is to fall back on a less 
developed knowledge of nature” (p. 34). 

But the duty of a Christian man is plain, the writer 
adds. “He is to bring his conscience to bear upon what 
he knows of the divine law, and to regulate his own con- 
duct thereby. He is to contract marriage only as it is 
allowed by the law of God, and to live in this holy estate 
as becomes one who has learnt its deeper meaning. ... 
The Christian has to maintain the cause of marriage in 
the nation as well as in his own household. 

“Knowing the importance of marriage, he will do his 
utmost to prevent its degradation. But he will remember 
that all men have not the same knowledge, that many 
defects in the ordering of this holy estate are to be toler- 
ated because of their ignorance or the hardness of their 
hearts. He will be much sterner in his judgment of a 
fellow-Christian than in his intercourse with those with- 
out the Church. . . . In a word, he will uphold the truth 
of nature, but in social intercourse he will tolerate much 
that is false, and will frankly recognize as living together 
in good faith and without blame, many whom he knows 
to be united by no true marriage” (p. 35). 

It is to be noted that in the preceding quotation nothing 
is said about any priestly or religious function as an 
essential of a valid marriage. Nor is any such accom- 
paniment absolutely necessary. The essence of marriage 
is consent, with consummation by cohabitation. But 
justice and public policy demand that the utmost care 
shall be taken by both Church and State that these con- 
ditions are complied with. The Church does not marry 
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people any more than the State. She is simply a wit- 
ness and a guardian of the sacred relationship, and only 
gives her benediction to those whom she esteems fit to 
receive it. 

For the same reason she is bound to refuse her bless- 
ing to those who are unfit, or enter upon it “unadvisedly 
or lightly,” and without any apparent intention of ful- 
filling its duties. Hence the ceremonial whereby two 
Christian people unite themselves in marriage is not 
strictly speaking the performance of matrimony but “the 
Solemmization of Matrimony.” 


CHAPTER III 
OUR CHAOTIC LEGISLATION 


But it is only when we come to consider the still more 
discordant legislation of our States at the other end of 
marriage, where the great rule of monogamy—which 
marks the ascent of civilized society from barbarism— 
is discarded, that we reach the depth of our national 
shame. The broad facts concerning divorce legislation in 
America tell a pitiful story, and prepare us in a measure 
for the fearful and rapid progress of this fatal disease in 
the life of the nation. 

Before giving any detailed statement, however, on the 
subject, it is important to have a clear understanding 
also as to what is meant by divorce. In almost every 
recent discussion, and in fact in the mass of popular 
opinion, the radical distinction between divorce a mensa 
et thoro, from bed and board, and divorce a vinculo, 
from the bond, has been either carefully avoided, or else 
ignored. The former of these, called also judicial sepa- 
ration, and recognized by Christians everywhere as some- 
times a lawful and necessary remedy for marital ills, is 
either depreciated, or else treated with something like 
contempt. 

In fact it is one of the gravest defects in our American 
legislation that no less than twenty-seven States make 
no provision whatever for this form of divorce, but only 
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_for that which claims to break the bond, and is accom- 
panied by the privilege, usually granted to both guilty 
and innocent, of remarrying at will during the lifetime 
of the other. 

So completely indeed has this distinction been blotted 
out of the popular mind that when, some thirty-five years 
ago, the writer consulted an eminent judge, afterwards 
Chief Justice of one of our States, on behalf of a member 
of his flock, as to securing a judicial separation, he ex- 
pressed surprise that such a thing should be asked for. 
He had never known of a case, he said; and on consulting 
his library he found that all provision for it had been 
eliminated from the statute many years before. A similar 
failure to distinguish between causes for divorce a vinculo 
and causes for nullity (that is, for a judicial declaration 
that a supposed marriage was really no marriage), is 
seen in the legislation of many States. 

We now come to consider the chaotic and conflicting 
condition of our State enactments. If there were forty- 
eight systems of weights and measures, and forty-eight 
ways of regulating traffic in our land, they could scarcely 
cause more serious trouble than the jumble of statutes 
on divorce of our forty-eight Legislatures. 

But there is something even more serious than this. 
It is not too much to say that our forty-eight codes, 
including that of the District of Columbia (South Caro- 
lina has none), have expunged the great Seventh Com- 
mandment, “Thou shalt not commit adultery,’ from 
that fundamental code of morals of all civilized society, 
which we call the Decalogue. Our civil authorities, Fed- 
eral and State, have laws for the enforcement of the Sixth 
(against murder, bodily injury, etc.), the Highth (rob- 
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bery and all offenses against property), the Ninth (per- 
jury, slander, etc.), and even for the Third and Fourth; 
but not one for the breach of the Seventh. Or if there 
happen to be one somewhere, who ever heard of its being 
enforced? 

On the other hand, all of the forty-eight codes, in their 
united provisions, instead of doing everything in their 
power to guard the Seventh Commandment, permit, not 
one alone, but fifty-two separate causes for dissolution 
of the bond (not counting those for annulment). As no 
punishment is provided for such penal offenses as adul- 
tery, cruelty, and desertion, but rather reward in the right 
to remarriage, the assertion that the Seventh Command- 
ment has been actually eliminated from the Decalogue 
by our Legislatures can scarcely be called in question. 

Our condition brings vividly to mind the scene de- 
scribed by the Jewish Prophet when the forgotten Law 
of God was read before the royal court, and the apostate 
king, thinking to get rid of its unpleasant demands, “cut 
the roll with the penknife and cast it into the fire that 
was in the brasier until all the roll was consumed. And 
they were not afraid, neither the king, nor any of his 
servants that heard all these words.”? 

In the Federal Report on Marriage and Divorce for 
1909, which contains a summary of the marriage laws of 
the States, the various causes for absolute divorce are 
given in detail beginning with New Hampshire, which 
has no less than fourteen. Following are some of these 
causes, in addition to adultery: Crimes against nature 
before or after marriage, reasonable apprehension of vio- 
lence to wife, conviction of felony before or after mar- 

* Jer. xxxvi. 23-24. 
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riage, neglect to provide, willful absence for one year, 
willful neglect for one year, habitual violent temper, per- 
manent insanity or lunacy after marriage (happily, only 
in the four following States, Idaho, Pennsylvania, Utah, 
and Washington), intolerable indignities, abandonment 
for one year, concealment of loathsome disease before 
marriage, uniting with a religious society which forbids 
cohabitation, settled aversion for six months, insupport- 
able excess, public defamation, abandonment for three 
months after three summonses to return, vagrancy, any 
gross neglect of duty, intemperance for one year, intol- 
erable severity, drug habit, personal indignities, render- 
ing life burdensome, attempt to poison, husband before 
marriage notoriously licentious, any other cause deemed 
by the court sufficient, deemed to be civilly dead, as- 
sumed naturally dead, etc., etc. 

It is easy to see how such a wide choice of causes com- 
pletely neutralizes, and in fact nullifies, the statutes of 
all other States which have a higher standard. A per- 
son seeking divorce in a State which allows few causes 
has only to make the easy inquiry as to where another 
State has one or more causes applicable to his or her 
particular case. It is then only a question of acquir- 
ing legal residence in that jurisdiction, not usually a 
distant journey, and the desired judgment is promptly 
obtained. 

On return to the home jurisdiction, that State is 
obliged to recognize this judgment, provided the require- 
ments of the other State concerning residence, notice, etc., 
are complied with. This recognition is compulsory under 
the Fourth Article of the Constitution of the United 
States which provides that “full faith and credit shall 
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be given in each State to the public ase records, and 
judicial proceedings of every other Sta 

Another serious defect in this mass of ieeiatatonis as 
has been already said, is that in many codes causes for 
nullity are not so called or classed, but are placed among 
causes for divorce. Nevertheless, the distinction between 
the two is radical. Divorce, in our common though in- 
correct usage, signifies the judicial breaking of the bond 
existing between two persons who are actually married. 
On the other hand, a decree of nullity breaks no bond, 
but is merely a judicial declaration that no marriage 
between the parties ever existed. Though it was sup- 
posed by one or both of the parties that it did exist, it 
may have been void from the beginning on account of 
fraud, force, or other reasons, mental or physical, and 
needed only the formal judgment of the court to give 
this fact recognition. 

Of course the underlying cause of this radical defect 
is rejection of the principle of monogamy, as the law 
alike of nature and of God, and the substitution of a 
form of polygamy which has been aptly described as 
“tandem.” Now in a question of such vast importance 
to both family and nation, civil law should be at 
least a helpmate and not a hindrance to religion and 
morals. 

But this is exactly what we do not find. State Legis- 
lators for the most part have thrown reason, morals, and 
what may be called natural religion, to the winds, and 
adopted laws which not only allow divorce for almost 
“every cause,” but actually put a premium on frivolity 
and unfaithfulness by making divorce and remarriage 
easy. We cannot, of course, expect the State to adopt 
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the high standard of Christianity. But in the interests 
of morality, common decency, and national self-preserva- 
tion, we do expect that it should adopt as high a standard 
as the hardness of men’s hearts will permit. 

Other causes for a condition of things which has 
brought our country down to the lowest grade as regards 
marriage among all Christian nations (not exceeded in 
this respect by at least one non-Christian nation, Japan), 
are clearly set forth in recent hearings in Congress on the 
proposed amendments to the Constitution. These are not 
confined to loose legislation, but are found equally, and 
necessarily, in loose administration. The chief of these 
causes are as follows: 

(1) Migratory Marriages: going forth from one coun- 
try or state to another for the purpose of haste and con- 
cealment, often with the deliberate intention of defraud- 
ing the well-known law of the state in which they expect 
to reside as citizens. 

(2) Fraudulent Divorce: in which the decree is secured 
by perjured or purchased testimony, or by connivance 
and collusion between the parties, or between one of the 
parties and one or both of the lawyers. The Hon. Wal- 
ter Bordwell, former presiding Judge of the Superior 
Court of California in Los Angeles County, insists that at 
least half of all the divorces granted are probably fraudu- 
lent. Other Judges strongly confirm this estimate. In 
support of this contention, it is found that nearly twenty- 
nine per cent of the divorces granted in America are 
heard after summons has been served on the defendant 
only in some obscure newspaper. 

(3) Divorces in Default: from eighty to ninety per 
cent of the divorces are granted in default, without any 
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defense or rebuttal. Of these also many are granted on 
uncorroborated testimony of plaintiff. 

(4) Diversity and Multiplicity of Causes: a total of 
more than fifty in all the forty-seven States and the Dis- 
trict of Columbia which grant divorces. 

(5) Diversity and Multiplicity of rules: as to domi- 
cile, license, registration, officiant, marriageable age, etc. 
The sum of all these conditions not only produces uncer- 
tainty as regards property and legitimacy, but does worse 
by actually encouraging lightness and frivolity in enter- 
ing on marriage, and looseness and unfaithfulness after 
marriage. 


CHAPTER IV 
SOME RESULTS OF THIS CHAOS 


Let us now look at some results of this anarchic con- 
dition of our legislation, as they are seen in the official 
reports of the Bureau of the Census. It is not until 
1876 that we get any authoritative information in re- 
gard to divorce in the United States. The following 
tabie shows the increase for fifty years, in ten-year 
periods: — 





Ten years ending Dec. 31, 76........ 122,121 
Ten years ending Dec. 31, ’86........ 206,595 
Ten years ending Dec. 31, ’96........ 352,263 
Ten years ending Dec. 31, ’06........ 593,362 
Ten years ending Dec. 31, ’16........ 975,728 
AWG We See ee, RE rycen DR 2,250,069 
Total of persons separated in fifty years....... 4,500,138 
Total of minor children made orphans in fifty 
CIS eee arse, Sire a aS te a Soalrialete citiote ois nie ¢ 1,689,662 





Total of persons bereft or dishonored in fifty 
MORES toieargie wisia os selene Ay sino de ake ewe ee aly 6,189,800 


During the nine years beginning January, 1907, no 
provision was made by Congress for the work, the tenth 
year, 1910, being the only one cared for. For these nine 
years we are dependent on estimates of the Bureau based 
on the average increase every five years. 

The most alarming feature of this table is the rapid 
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increase in proportion to the population. This fact is 
clearly set forth on page 12 of the census report: In 1870 
the ratio of divorces per 100,000 of the population was 
28; in 1880 was 39; in 1890 was 53; in 1900 was 73; in 
1906 was 84, and in 1916 was 112, or exactly four times 
what it was in 1870. 

This condition has a remarkable illustration and con- 
trast in what we see across the Great Lakes and the St. 
Lawrence. In 1916 while the United States had 112,036 
divorces, Canada had only 57. In other words, allowing 
for the difference in population, we had 120 divorces to 
every one beyond our northern boundary among a people 
in every material respect except legislation similar to our 
own. 

Startling as these figures are they can no more tell 
the whole story of shame and secret agony among inno- 
cent sufferers, children, parents, near relatives, than the 
bare number of “casualties” in a battle can make us 
visualize the pains and horrors of the dying, and the 
lifelong sorrow of surviving friends and lovers. 

But even this is not the worst. While the World War 
was being waged no census was taken, and it was not 
until early in January, 1923, that a new investigation 
was ordered, but only for the single year 1922. This 
report shows that the ratio of divorces for the preceding 
six years increased from the previous high mark of 112 
for 1916, to 136 for 1922, in every hundred thousand of 
the population, or at the enormous rate of 21 per cent. 

This accelerating ratio is more accurately exemplified 
by comparison of divorces with marriages. In 1916 there 
was one divorce to every 9.3 marriages. In 1922 there 
was one to every 7.6 marriages. A still later report of 
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the Census Bureau- shows that the number of divorces 
in 1923, namely 165,139 (or 330,278 persons divorced) 
was eleven per cent greater than that in 1922. 

Referring again to the report for 1916, and taking the 
statistics of some of the States by themselves, we find 
that while New Hampshire led the East with one divorce 
to 6.40 marriages, the West had an ascending scale of 
divorce, beginning at Arizona with one to 5.92, California 
to 5.56, Montana to 5.46, Oklahoma to 5.42, Wyoming to 
5.37, Idaho to 4.81, the State of Washington to 4.01, 
Oregon to 2.51, and Nevada to 1.54. 

And even this record was greatly exceeded by the 
report for 1922. On the Atlantic, Rhode Island had 
one divorce to 6.9 marriages, Florida one to 6.8, Maine 
one to 5.8, while Texas led the way with one to 3.9. 
The increase was equally great in States of the West 
and Middle West. Michigan had one divorce to 5.8, 
Kansas to 5.7, Indiana and Nebraska, one to 5.4, Ohio 
one to 5.2, Idaho one to 4.9, Oklahoma one to 4.8, Ari- 
zona one to 4.7, Montana one to 4.3, Wyoming one to 
3.9, Oregon one to 2.6, and Nevada where we reach the 
lowest depth of one divorce to 0.9, or one thousand 
divorces to 900 marriages! 

In view of the foregoing facts it is surely passing 
strange to find an otherwise intelligent writer say: “It 
is very desirable, in a field left so largely heretofore 
to haphazard development, that opportunity be given for 
intelligent experimentation.” As if three hundred years, 
or if we confine it to the period of our national inde- 
pendence, a century and a half, of such haphazard de- 
velopment were not enough to show the hopelessness of 
all such experimentation. 
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With all this chaos of legislation it is scarcely to be 
wondered at that easy divorce should come to be regarded 
in America as a thing to joke about. Divorce is not 
only defended openly in “the yellow press,’ and made 
the stock subject of poor humor in our comic papers, and 
of popular plays in our theaters, but even serious writers 
in some of our oldest magazines, are found advocating 
the very limit of easy divorce and remarriage on mere 
opportunist and sentimental grounds, with eyes closed 
to the future and to the inevitable and fatal consequences. 
One of these writers—strange to say a woman preacher 
—in full sympathy with three other writers who pre- 
ceded her in a recent one-sided ‘‘discussion” in one of 
our leading magazines, made the following frank defense 
of absolute divorce by mutual agreement: “It ought to 
be made possible for two decent citizens who are 
really unhappy together to give due notice of the 
fact to the proper authorities and be freed from each 
other.” This may well be described in the vigorous 
language of mechanical engineering as “unscrewing 
things generally.” 

All the writers, moreover, are free to confess that they 
have no solution for the problem. One thing is certain, 
however, what Lowell wrote of the Eighth Commandment 
is equally true of the Seventh: 


In vain we call old notions fudge, 

And bend our conscience to our dealing; 
The Ten Commandments will not budge, 
And stealing still continue stealing. 


e 


And what do we find to be the ultimate result of this 
experimentation and general unscrewing? It is only 
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charitable to assume that our State legislators thought 
that they were conferring a boon on society generally, 
and on unfortunate or unhappy people in particular, by 
making it easy to correct their errors or reverse their 
misfortunes. Nevertheless, what they did was done 
either in ignorance or in defiance of the verdict of all 
experience. For all history shows conclusively that the 
very opposite has been the effect. While some relief 
from material consequences has been given to the few 
who seemed to deserve it—relief which could have been 
given more sanely by judicial separation than by abso- 
lute divorce—cruelty and other multiplied evils have been 
meted out to the many. The primary effect is nothing 
less than a half disguised form of polygamy, which, 
for very natural reasons, bears more heavily on the dis- 
carded wife than on the husband. Moreover, in re- 
spect of the male offender in America his case is even 
less respectable than that of the male polygamist in 
Turkey, who at least holds himself responsible for his 
harem. 

The marriage laws of ancient Rome had once been 
marked by singular purity. The marriage tie, as the 
Institutes of Justinian tell us, was defined as “a union 
which involved in man and wife an inseparable life.” 
“Under the old republic,” writes Dean Luckock, “the 
national conscience would have been shocked by freedom 
of divorce; but the contagion of immorality spread so 
rapidly during the later republic, that the perpetual obli- 
gation of marriage was no longer heard of, and men like 
Cato and Cicero felt no scruple in putting away their 
wives. No more vivid picture of a country’s degradation 
could be painted than that in which Seneca describes how 
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the highborn ladies of his day calculated the year, not 
by the consuls, but by their husbands.” * 

Gibbon is often referred to on the effect of divorce, but 
he is rarely quoted. No one will charge him with being 
a prejudiced and narrow theologian. It is as a philo- 
sophical historian that he is compelled to write concern- 
ing the later Roman republic something that suggests at 
once a curious analogy to the case of this greater repub- 
lic of the West. After more than five hundred years of 
abstinence from what he calls “this tempting privilege” 
of divorce, he says: ‘In three centuries of prosperity and 
corruption, this principle was enlarged to frequent prac- 
tice and pernicious abuse. Passion, interest, and caprice 
suggested daily motives for the dissolution of marriage; 
... the most tender of human connections was de- 
graded to a transient society of profit or pleasure.” Then 
he adds, “A specious theory is confuted by this free and 
perfect experiment, which demonstrates that the hberty 
of divorce does not contribute to happiness or virtue.” 

What follows in his account is an exact picture of 
what we in America are actually seeing all around us 
every day, after our three hundred years of prosperity: 
“The facility of separation would destroy all mutual 
confidence, and inflame every trifling dispute; the minute 
difference between a husband and a stranger, which might 
be so easily removed, might still more easily be forgotten; 
and the matron who in five years can submit to the em- 
braces of five husbands [a recent case in Kansas re- 
ported one with thirteen!] must cease to reverence the 
chastity of her own person.” ? 

Christianity worked in its early days, as its Founder 

* History of Marriage, p.42 ?Vol. IV, pp. 348-9. 
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meant it to work, and as it must work today, “like 
leaven,” on this mass of immorality. Nevertheless, the 
civil power is bound to do its utmost also. On the part 
of the State, Constantine, the first Christian Emperor, 
in the fourth century, and Justinian in the sixth, through 
a committee of skilled lawyers, did their little best by 
legislation, but it was too late. The old family life of 
paganism, having lost the salt of its early religion, fell, 
and the Empire fell with it never to recover. 

If, then, the warnings of Christian preachers and 
prophets today are allowed to fall on deaf ears, shall 
these warnings of ancient history, and what is more, 
the stubborn facts revealed by our census, and our own 
hard personal experiences, be allowed to do so? We have 
already reached in divorce the unenviable position of the 
lowest level of any nation in Christendom, and as our 
statistics infallibly declare, “a lower depth still yawning 
to devour us opens wide.” 

Serious minded people must ask what shall be the 
end for their country ten years or fifty years from now? 
Some actually glory openly in this “freedom” as “prog- 
ress.”” Sane men call it reversion to the morals of dark- 
est Africa, or even of the “poultry yard.” 

The fact is, our national house is on fire, and the time 
for prompt action has come to stem, if we can’t wholly 
quench, the conflagration. It cannot be that this great 
intelligent people can any longer sit calmly watching the 
advancing flames, the destruction of the very foundation 
of our domestic and social life, and do nothing but joke 
and fiddle, or merely indite sentimental essays on the 
ideal marriage. 


CHAPTER V 
THE CRUELTY OF OUR LEGISLATION 


“The Superstition of Divorce” is the phrase of a 
thoughtful and clever satirist of today who couples this 
supposed cure-all of married ills with the superstition 
of the African medicine man and the Chinese doctor. 
He means that the remedy is just about as wise as the 
beating of the tom-tom, or the application of a concoc- 
tion of toads’ toes and snakes’ tongues to the body of a 
sick man. 

In reality Mr. Chesterton puts the matter mildly when 
he gives the name of “superstition” to this mad effort. 
For the stern facts of human experience show that abso- 
lute divorce, with the right of re-marriage, instead of 
proving a palliative is a poison, instead of a panacea is 
a powerful incentive to the vilest passions, and one of 
the greatest sources of cruelty and misery that Satan 
has ever invented for mankind. To point out this fact 
is the purpose of this chapter. There is no need, more- 
over, to make it a religious argument, but only a rational 
one, an appeal to our everyday experience. 


(1) The Gross Injustice of Divorce with Remarriage 


It has already been pointed out that by divorce, as 
commonly used in our laws today, is not meant separa- 
tion merely from bed and board, or as the legal phrase 
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has it, a mensa et thoro. That is a remedy which is 
sometimes necessary and justifiable where danger to life 
or limb, or other acute suffering, mental or physical, or 
the protection of children, demands such relief. At best, 
however, even this is a heroic measure, and needs to be 
applied with utmost care if it is to do good and not evil. 
In this latter sense of the word, as judicial separation, 
divorce is not release from the bond of marriage (a 
vinculo), but merely from certain mutual duties. 

But divorce, as all American legislatures except South 
Carolina now use it, has an entirely different meaning. 
Here it is an attempt to put asunder what both nature 
and God have joined together in “one flesh,” and conse- 
quently, to give to the separated parties the right of re- 
marriage during the life of the other party. 

But in addition to the utter selfishness inherent in the 
claim of remarriage there is involved that extreme in- 
justice which is forbidden by the legal aphorism, “(No man 
may take advantage of his own wrong-doing.” And, 
as has been remarked concerning this particular wrong- 
doing, “The advantage does not accrue to the innocent 
party, but to the guilty, especially if he be sufficiently 
guilty.” 

It is certainly a strange kind of justice when a man 
has only to commit the sin of adultery, or desertion, 
or even some much inferior misdemeanor, in order to 
obtain the reward of remarriage at will. Thus divorce 
from the bond is first of all the most fertile soil 
and seed for unhappy marriage, and then the greatest 
possible incentive to unfaithfulness and renewed guilt. 

On the other hand, if men and women knew that 
there was no release from the bond for any cause, and 
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that it was literally true that the union was “for better, 
for worse, till death,” the effect would be twofold. First, 
no marriage would be entered into “unadvisedly or 
lightly. but reverently, discreetly, advisedly, soberly,” and 
in the fear of earthly consequences, if not “in the fear of 
God.” And secondly, the great as well as the little 
frictions incident to that most intimate of all human re- 
lations, would be borne with utmost patience, knowing 
the self-imposed penalty that must follow failure. It is 
the thought that “I can get another wife, or another hus- 
band, if I get tired of my present companion,” that gives 
the death-blow to all assurance of security or permanence 
in married life. 

As a matter of fact, there is no resting place between 
union till death and the right of perpetual change of 
partner. “If divorce is granted in the first instance, it 
cannot be refused in the second instance or in the third,” 
writes Dr. Adler. ‘Where shall the line be drawn,” he 
asks “if divorce be granted? To relieve the misery of 
the few, shall the expectation of the permanence of the 
marriage union be destroyed, and thus misery be im- 
ported into thousands of households from which it might 
have been averted?” # 

The shameful condition of things under our present 
laws regarding divorce is well illustrated by what is re- 
ported as being the formula of solemnization (?) used 
by one supposedly Christian minister—practically it is 
that of thousands of others—“till death, or the proper 
civil authority, do us part.” Under such circumstances 
it is no wonder that the new spouse is already selected 
long before the decree of divorce is obtained. 

* Marriage and Divorce, p. 56. 


UNDER STATE AND CHURCH 49 


And so the punning witticism concerning “release” is 
simply the naked truth. For while release from most 
unhappy conditions is sometimes justified, the hyphen- 
ated re-lease, which is allowed by our present pagan legis- 
lation, signifies a possibly endless succession of new 
wives and new husbands, or “tandem” polygamy. That 
kind, moreover, differs actually for the worse from that 
of Mormonism in that it makes provision for only one 
wife at a time instead of for many. In short, it is in 
effect what is known as “free love,” though it is a degra- 
dation of that great word to call it so. 

Thus the thing works in a vicious circle of cause and 
effect, and effect and cause, continually. Instead of put- 
ting a check on lawless desires it actually stimulates the 
vilest passions, and encourages the vilest crimes against 
morality and common decency. Thus crimes like adul- 
tery and desertion, recognized as such by the State, not 
only go unpunished, but are rewarded and given a new 
license to live and flourish. 

Thus also what the State elsewhere brands as a crime 
is here made respectable. For, in the eyes of the irre- 
ligious or ignorant, what the State sanctions is right, 
forgetting that no law of man can annul the eternal 
law of nature or of God. 


(2) The Plea of Cruelty to the Innocent 


But here another plea is made. “Is it not cruel,” it is 
asked, “to compel the innocent party to remain unmar- 
ried, and, it may be, go through a long life without the 
help and comfort of a loving partner?” For Christians 
at least that altogether depends, first, as to whether re- 
marriage is allowed by our Lord under any circum- 
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stances; and second, whether, if Christ has forbidden it, 
He is cruel in demanding such a sacrifice. 

The former of these questions is not now under con- 
consideration. It is a matter for the critics and eccle- 
siastical historians to decide. The only question which 
faces us here is this: Is Christ cruel if He makes such a 
demand? 

First of all let it be said that it might be so if He 
had not provided those who accept His “yoke” with the 
power to keep any law that He might impose on them, 
and while He has plainly told men He came not to set up 
a lower standard of duty but a higher one. 

Nevertheless He is no tyrant issuing autocratic decrees 
without reason, dependent solely on His will. His se- 
verest commands are never for the purpose of making 
life darker or harder, but brighter and better. His 
sternest requirement, even though it be the bearing of a 
cross, leads up only to the glorious promise of “good 
tidings of great joy.” 

If, then, men and women in private life, or lawmakers 
in our legislatures, or judges in our courts, imagine they 
can be more merciful than Christ, and that they have 
more sympathy with poor sinful humanity than He, the 
stern facts of life are sure to show them sooner or later 
that they are woefully mistaken. For all experience pro- 
claims that no man even with the best intentions, can 
sow evil and get good for a harvest. 

When people talk about the cruelty of forbidding re- 
marriage to the innocent party during the lifetime of the 
other, they are setting at defiance not only the judgment 
of Christ but the verdict of history, and the experience 
of life as seen all around us. 
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It is forgotten, moreover, by those who make this claim 
for exception of the innocent party in marriage that no- 
where else do we find such an exception in human affairs. 
There is no power in nature, or in the Legislatures of 
the State or Nation, to restore an arm or an eye to a 
wounded soldier. It is not a theologian but a great 
master of science, and one “who could see nothing in 
this world beyond the stern powers of the visible crea- 
tion,’ who reminds us forcibly of this fact. He has 
imaged human life under the figure of a game of chess. 

“The chess board is the world,” he says, “the pieces are 
the phenomena of the universe, the rules of the game 
are what we call the laws of nature. The player on the 
other side is hidden from us. We know that his play is 
always fair, just, patient. But we know to our cost that 
he never overlooks a mistake or makes the smallest 
allowance for ignorance. To the man who plays well 
the highest stakes are paid with that overflowing gene- 
rosity with which the strong shows delight in strength; 
but one who plays ill is checkmated—without haste, but 
without remorse.’ 

Mr. Huxley “is speaking here only of the material 
world. Happily his argument does not extend to the 
world of spiritual things, to the mistakes and errors of 
the soul. There repentance and the pardoning love of 
God can work miracles of restoration. 

But this is not what is demanded here. On the con- 
trary, it is a restoration of physical happiness; a new 
husband, or a new wife, a new home and new children; a 
restoration, the likeness of which we do not find in nature 
elsewhere, when other physical laws are broken either by 


? Huxley, Lay Sermons. 
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ignorance or misfortune. And it is concerning this that 
this master of earthly science reminds us, and all our own 
experience confirms it, that “Nature never overlooks a 
mistake, or makes the smallest allowance for ignorance.” 
The earthly consequences of the earthly error must be 
borne by the doer. 


(3) Another Side to the Plea of Innocence 


It is to be remembered, moreover, that there is another 
side to this plea of cruelty to the innocent. No reason- 
able person questions the fact that separation without 
remarriage frequently involves great hardship. But the 
experience of our law courts shows that allowance of this 
plea to the most innocent is only the fine edge of the 
wedge that inevitably opens wide the gate of endless 
profligacy in practice. Or to change the figure, 


“Tt is the little rift within the lute 
That by and by will make the music mute, 
And ever widening slowly silence all.” 


It is so easy to “frame” a case where either party is 
tired of the union, or has found an “affinity” elsewhere. 
Collusion is not difficult of accomplishment, and yet is 
so difficult to prove that conscientious judges are often 
at their wits’ ends to know how to decide justly in such 
cases. 

This, moreover, is made still more difficult by the fact 
already stated that the alleged adultery, though recog- 
nized by our statutes as a criminal offense, is never so 
dealt with by our public prosecutors. And the result to- 
day is that divorces, with authority for both parties to 
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marry at will, are granted literally “for every cause,” 
for a desire to be free to take another “affinity,” and 
from “inability for fit and matchable conversation,” as 
Milton pleaded, as readily as for adultery, incest, and 
other unnatural crimes. 

Here again our appeal is to facts of everyday experi- 
ence. Whether we consider divorce laws in their working 
in Bolshevik Russia, in the cities of our Pacific Coast, 
in the godless “high society” of New York, or in its no 
more godless slums, it will be seen by dispassionate eyes 
that this ease and freedom of separation is one of those 
“damnable heresies” that “bring swift destruction” upon 
all who are deceived by them. And what are some of the 
direct consequences of this fanciful merciful legislation 
in behalf of suffering humanity, as revealed in the statis- 
tics already quoted? 

1. Discord, enmity, shame, sorrow, and keenest suf- 
fering among near relatives. 

2. Children deprived of one or both parents, or else 
with several “fathers” or “mothers,” and their homes 
broken up. “There is no sadder picture in the case,” 
wrote Dr. Morgan Dix in 1902 (and things are vastly 
worse now), “than that of the innocent victims of the 
follies and sins of their natural guardians and protectors. 
What must it be to a child,” he asks, “to lose faith 
in the purity of a mother or the honor of a father; to 
miss the training of a well-ordered home; to find out that 
the mother is not its own mother, or the father its own 
father; that a blot is on the family name, and a stain on 
the opening pages of life; to be confronted with problems 
of divided loyalty and uncertain duty; to have lost the 
lights that should have shown the way through child- 
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heod’s years, and that just pride of ancestry, where no 
shades of dishonor or disgrace can fall upon the record?” 

3. There is also a concomitant of all this in the strange 
and unnatural increase of suicide among children. The 
annual report of ‘The Save-a-Life League” says, ‘“Sui- 
cide among children has reached an alarming situation in 
this country. In 1919 there were 477 children who ended 
their own lives in the United States. In 1920 the num- 
ber increased to 707—223 boys and 484 girls.” Among 
other causes the report mentions “unhappy home en- 
vironment” (N. Y. Times, Jan. 21, 1921). 

4, Finally, there is the debasement in the popular mind 
concerning marriage, and the unconcern with which the 
average citizen views the whole question. The evidence 
of this is everywhere apparent in marriages entered into 
in a balloon, an airplane, or at the two ends of a tele- 
phone wire; in the flippant treatment of both marriage 
and divorce in common conversation, and as the stock 
subject of jest on the stage, in our comic papers, and 
among young and old in every class of society. ‘This is 
a form of hilarity,” writes Mr. Chesterton, “which would 
seem to recall the gaiety of the gravedigger in a city 
swept by a pestilence.” 


(4) The Many Made to Suffer for the Few 


Regarded, then, as a mere social and economic ques- 
tion, loose legislation concerning divorce, with the senti- 
mental notion of mercy to the unwise or unfortunate, is 
both an injustice and a gross mistake. Instead of 
remedying evils it only intensifies and multiplies them. 
“The sentimentalist is kind only to be cruel, and unwit- 
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tingly promotes precisely the results which he most 
deprecates.” ® 

Instead of encouraging men and women to be self- 
controlled, the direct effect of this legislation is to do 
the very opposite. Instead of helping to make people un- 
selfish and patriotic, it puts a premium on selfishness, 
and upon disloyalty to their country by undermining the 
very foundations of the State. What it did for the de- 
cline and fall of the old Roman Empire it is actually do- 
ing in every village and city in America today, though 
to selfish or thoughtless minds the sun shines brightly 
as ever, and all goes “merry as a marriage bell.” 

For the universal law of life is that, if need be, the 
few must suffer for the many. That was the principle 
on which we sent our soldiers across the ocean in the 
World War. We knew that tens of thousands of inno- 
cent lives would be laid down, other thousands shattered, 
families wiped out, agony and sorrow endured without 
release or earthly recompense, in order that the world 
might be saved. 

It is the principle declared by the Jewish High Priest, 
speaking better than he knew, and confirmed by all ex- 
perience, when he rebuked his fellow councillors with 
the words, “Ye know nothing at all, nor do ye take ac- 
count that it is expedient for you that one man shall die 
for the people, and that the whole nation perish not.” 
Put in modern phrase that means that the truest and 
strongest appeal for mercy is for the protection of society 
as a whole. 

The primary question is therefore this: which is to 
be sacrificed—the few or the many? Shall it be those 


* Dean Inge, Outspoken Essays. 


56 DIVORCE IN AMERICA 


who through their own folly or their misfortune have 
found themselves in one particular earthly matter de- 
ceived, deserted, or disappointed? Or shall all the rest 
of the hundred million Americans be penalized, in order 
to release the thousands who have ignorantly or rashly 
made an unwise choice in life? 


(5) Not a question of Scripture Exegesis but of Hard 
Fact 


Here is what is called the test of pragmatism. Does 
divorce with the right of remarriage at will work, or 
does it not work? We need not go to Scripture for the 
answer. It is a question for all lovers of their country 
and their kind, just as much as for the conscientious 
Christian. It has been truly said that both “The Church 
and the world today are face to face, not so much with 
the question of Scriptural exegesis, or ecclesiastical ques- 
tions of interpretation, as with a condition so horrible 
that it must be dealt with by heroic measures.” 

That is the growing judgment also of thoughtful lay- 
men and women all over the world. One of the most 
striking signs of this is found in the publicly expressed 
opinion of the first judge of the new divorce court in 
England, who was formerly a pronounced advocate of the 
statute of 1857 which created it, and which thereby over- 
threw the tradition and the law of more than a thousand 
years in that country. These are the words of Sir 
Cresswell Cresswell: “I have been taught a lesson of 
experience. I have come to the conclusion that it is 
better for society to treat marriage as indissoluble, con- 
sidering it merely as a social question.” 
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With this corresponds the opinion of one of the Su- 
preme Court Judges of New York, and others have been 
equally outspoken. Justice Morschauser has recently 
declared: “Divorce is the most subtle menace of the hour. 
The finality of divorce is hideous. Separation holds the 
possibility of reconciliation. Divorce precludes it. Ali- 
mony represents the sanction of divorce by the law and 
society. In reality alimony places a premium on sel- 
fishness, slothfulness, idleness, and immorality. When 
the Christian Churches combine to take drastic action 
against divorce and its effect on society, the statute will 
be repealed.” 

Once more let it be remembered that even Christ did 
not forbid separation in case of unfaithfulness, and other 
causes; but He did demand that, no matter what trials 
or wrongs are endured, there shall be no remarriage. 
There were deeper reasons, of course, in the nature of the 
case for this demand, but there was this in addition. In 
His loving mercy He knew that such an allowance even 
to the most innocent sufferer would only open the flood- 
gates for infinitely greater unhappiness to countless mul- 
titudes. He knew that instead of relieving pain and sor- 
row such a provision would vastly increase it, and that 
sooner or later marriage would become a mere temporary 
arrangement to be broken at will by either party, and 
Family and Home would no longer exist. 


(6) Our Duty as Citizens 


Sympathy with the innocent sufferer every Christian 
feels and approves. Sympathy even with the guilty suf- 
ferer is a virtue if there are signs of repentance. But 
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sympathy must never be allowed to become a maudlin 
sentiment, a danger to which Americans are more prone 
than other peoples. The crucial question to ask our- 
selves is, Have we any right to allow our sympathy to 
go beyond its proper bounds of heart and affection, where 
alone it belongs? One Apostle bids us “Speak the truth 
in love.” Another bids us “Love in truth.” The two 
things, love and truth, can never be separated without 
injury to both. Sympathy we can always give in abun- 
dance. It is our own to bestow or not. Truth is not ours 
to make or unmake, to give away or to withhold. 

To speak the truth may sometimes cause the keen- 
est pain. To withhold it under certain circumstances 
may be the part of charity. To contradict or deny it can 
never be the part of either wisdom or love. We must 
“love in truth” as well as “speak truth in love.” This 
is particularly true in the case of the permissive remar- 
riage of the innocent party in a cause of adultery. There 
are so many of us who have friends or near relatives who 
are among that unfortunate class. 

And so the case is very similar to that so well described 
by Lincoln in regard to another gross evil that tar- 
nished the character of the nation, and was surely 
strangling its very life. To see the likeness we have only 
to change the word “slavery” and “slaves” into “divorce” 
and “divorced persons.” These are his words: 

“Once let slavery (divorce) get planted in a locality 
by ever so weak or doubtful a title, and in ever so 
small numbers, and it is like a Canada thistle or Ber- 
muda grass—you can’t root it out. You yourself may 
detest it, but your neighbor has five or six slaves (di- 
vorced relations), and he is an excellent neighbor, or 
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your son has married his daughter, and they beg you 
to save some of their property (reputation), and you vote 
against your interest and principles to accommodate your 
neighbor, hoping that your vote will be on the losing 
side. And others do the same; and in these ways 
slavery (divorce) gets a sure foothold. And when that 
is done, the whole mighty Nation is committed to its 
support.” # 


*Speech at the first Republican State Convention, Bloomington, 
Illinois, May 29, 1856. 


CHAPTER VI 
OUR IMMEDIATE NATIONAL PROBLEM 


The question of divorce is no new one in the world. 
It was old in the days of Moses, who, though he knew 
well the law of God concerning marriage, “because of 
the hardness of men’s hearts,” could only do his best 
to control divorce by restrictive laws. Under Christian 
influences Constantine in the fourth century, Justinian 
in the sixth, and the kings and parliaments in the Middle 
Ages, made efforts to bring the civil law of marriage 
nearer to the law of Christ. 

Good laws, we know, will not work miracles in hard 
human hearts, but at least they set a standard of better 
things, and negatively, prove a barrier to the worse. 
On the other hand, bad laws, based on a low idea of 
marriage, or of any other moral question, have only one 
effect, and that the positive one, of constantly holding 
up a debased standard, and therefore having a constant 
tendency to corrupt the moral fiber of the whole nation. 
That is the present condition of our legislation in Am- 
erica about marriage and the family. 

In considering this question, however, it is to be borne 
in mind that the Christian ideal and law in its complete 
integrity, once it has been lost by the State, cannot be 
forced upon a nation by mere enactments of the civil 
Power. The kingdoms of the world have not yet become 
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“the kingdom of our God and of His Christ.’ The two 
kingdoms still stand side by side, each with its own 
standard and powers. With one, its aim is merely 
justice, or what is supposed to be justice, and the good of 
the majority. With the other, it can be nothing lower 
than the command of God, whatever that may be, as 
the real justice. Failure to consider these as each govern- 
ing in its own sphere, can only result in confusion of 
thought and action. 

The aim of the writer is to try each by its own rule, 
and not by that of the other. 

To understand the problem before us we must first 
make a brief review of the efforts that have been made 
in the last half century to reform a system of law which 
in only two centuries and a half has fallen as low 
as that which Christianity faced in the first century of 
its existence. 

It was not until the attention of thoughtful and patri- 
otic Americans had been for many years called to the 
disgraceful condition permitted and encouraged by our 
legislation that an investigation of the subject was or- 
dered by Congress. The report of the Census Bureau in 
1889 was the first exposure of the rapid progress of the 
dread disease in our national life. It was not until that 
year that any of the States waked up to a realization 
of the danger. 


(1) Previous Efforts 


In 1889 the State of New York led this movement 
by appointing a commission to secure uniform legis- 
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lation, and invited other States to do likewise, and to 
meet for this purpose in annual conference. Little by 
little the States responded until Nevada named her com- 
mission in 1917, and then every one of our forty-eight 
States had put itself on record as favoring the principle 
of uniformity. 

As early as 1906 a national congress on uniform 
divorce laws was called by the Governor of Pennsyl- 
vania. In 1912 the National Conference of State Com- 
missioners drafted an act for uniform legislation in all 
the States, but up to the year 1924 only three States, 
namely, New Jersey, Delaware and Wisconsin, have 
agreed to accept it. 

Concerning this effort Charles T. Terry, practicing 
lawyer in New York City, professor in the Columbia 
University Law School, and president of the Conference, 
in an article in the New York Times of August 3, 1913, 
made this declaration: “It is clear there is only one 
answer to the question, and only one antidote to the 
centralization of government, and that is uniformity of 
State laws. And harmony will not be secured so long 
as any State or set of States maintains a false notion 
of ‘States’ rights’ and persists in riding it as a hobby 
and in disregard of the rights of citizens of other 
States. That is not ‘States’ rights’; that is ‘States’ 
wrongs.’ ” 

But all this labor of thirty-three years has proved in 
vain. One after another, State Legislatures refused to 
accept the plan adopted by their commissions. Never- 
theless, one thing was proved beyond a question, namely, 
that the way out of our present national quagmire and 
disgrace did not lie in the direction of separate State 


UNDER STATE AND CHURCH 63 


action. There remained but one alternative, Federal 
law. 

Until the adoption of the Federal Constitution in 1788 
all efforts to attain even such essential ends as national 
defense, customs, Post Office, et cetera, by these means 
had utterly failed. Of this our Constitution itself is the 
crowning proof. Later illustrations of this truth are seen 
in the adoption, one after another, of Federal laws for 
banking, insurance, bankruptcy, interstate commerce, 
naturalization, public health, labor, agriculture, con- 
tracts, income tax, and even abolition of slavery. 

Every one of these Federal laws was forced on the 
intelligence or the conscience of the nation in the school 
of hard experience as essential to the economic life 
and unity of the nation. No other method was seen to 
be possible. And so it has proved to be with mar- 
riage, the greatest of all contracts, the one that forms 
the very basis of all human society and of national ex- 
istence. Moreover, if per impossibile forty-seven States 
should actually agree on a uniform code, the forty-eighth 
under the Fourth Article of the Constitution, which re- 
quires that “full faith and credit shall be given in each 
State to the public acts, records, and judicial proceed- 
ings of every other State,” would completely neutralize 
the pact, just as it does at present, by making the stand- 
ard of the lowest the law of all the rest. 

Even if all the States agreed, any State at any time 
could change its laws, and a new Mecca or Reno would 
be established, to which would resort, as at present, men 
and women tired of, or rebellious against the age-long 
restrictions of decent society. Thus it has been abun- 
dantly proved alike by reason and experience that if the 
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very life of the nation is to be saved from eventual 
destruction it can only be accomplished, so far as civil 
law can do it, by Federal authority reaching out over the 
whole land. And to obtain this, an amendment to the 
Constitution is necessary. 


(2) Movement for Federal Action 


The State of California was the first to be convinced 
of the impotence of State uniformity even though 
it could be obtained. Appalled by conditions on the 
Pacific Coast especially, in March, 1911, the Legisla- 
ture adopted the following joint resolution, which at once 
received the cordial approval of the Governor: ‘“Where- 
as, the number of divorces throughout the United States 
has been increasing during the last fifty years at an 
alarming rate, and under the present system there is 
no uniform law covering the subject in the several States; 
and whereas, at the present time the several States are 
operating under laws so entirely divergent that the le- 
gitimacy of children is often a serious question, and 
property rights are frequently uncertain; and whereas 
the question is one that strikes at the very foundation 
of our social organization, and we deem it necessary 
and proper that the law in relation thereto should be 
uniform throughout the United States, and that such 
law should be so safeguarded that fraudulent divorces 
cannot be secured; now, therefore, be it resolved, that 
we instruct our Senators in Congress and request our 
Representatives in Washington to use their best en- 
deavors to have Congress propose an amendment to the 
Constitution of the United States whereby the Con- 
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gress may pass laws regulating the subject of marriage 
and divorce throughout the United States.” This was 
followed in 1913 by similar memorials from the States 
of Illinois and Oregon. 

Nothing having been done by Congress in the mean- 
time, in April, 1915, once more the Legislature of Cali- 
fornia appealed to President, Senate, and House to ini- 
tiate proceedings for an amendment, giving among 
others this additional reason: “Whereas, the American 
Bar Association and the leading members of the legal 
profession in various States, and prominent jurists and 
publicists have, after extensive investigation of condi- 
tions, repeatedly urged the pressing necessity for uni- 
formity in divorce legislation,” et cetera. 

At length on December 7, 1915, G. W. Edmonds, mem- 
ber from Pennsylvania, introduced in the House of Rep- 
resentatives a joint resolution for the amendment. In 
the course of a hearing before the Committee on the Ju- 
diciary in April, 1916, an amendment to his resolution 
was offered limiting the power of Congress to elevating 
the standard of any State, while it forbade it to lower 
the standard of any. This was prepared by the Social 
Service Commission of the Diocese of Long Island, N. Y., 
with the advice of eminent members of the New York 
Bar. 

It was accepted by Mr. Edmonds, and in this form was 
introduced in the House by Mr. Randall of California, 
and in the Senate by Senator Jones of Washington, in 
1919. As thus amended it reads as follows, after the 
usual preamble: “Congress shall have power to estab- 
lish and enforce by appropriate legislation uniform laws 
as to marriage and divorce; provided that every State 
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may by law exclude, as to its citizens duly domiciled 
therein, any or all causes for absolute divorce in such 
laws mentioned.” 

A second resolution for the same purpose was intro- 
duced in the House in 1919 by Mr. Volstead of Minne- 
sota, as follows: “The Congress may define and limit 
the causes for divorce from the bonds of matrimony, 
and the conditions under which applications therefor 
may be granted. Divorces obtained in compliance with 
the requirements of the Congress shall be valid every- 
where. But no divorce shall be granted in any State 
except under and as authorized by its laws, which may 
permit or prohibit divorces for any and all the causes 
therefor defined by the Congress.” In this resolution no 
power is given to Congress over marriage. 

A third resolution was offered in the House in 1921, by 
Judge Codd, member from Ohio, which reads as fol- 
lows: ‘The Congress shall have power to establish uni- 
form laws on the subjects of marriage, and divorce from 
the bonds of matrimony, throughout the United States.” 

In 1923 Senator Capper of Kansas, and Mr. Fair- 
child of Indiana introduced the following resolution: 
“The Congress shall have power to make laws, which 
shall be uniform throughout the United States, on 
marriage and divorce, and the care and custody of 
children affected by annulment of marriage or by a 
divorce.” 

It is significant to find that in all the hearings before 
the Judiciary Committees of Senate and House no 
opponent appeared to object to some form of Federal 
control as outlined in the four joint resolutions. The 
first of these, namely, that introduced by Messrs. Ed- 
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monds, Randall, and Senator Jones, had the fullest con- 
sideration and made the strongest appeal to those who 
feared that the rights of individual States would be un- 
necessarily encroached upon by Congress. 


(3) What Federal Legislation Can Do 


There are four things which Federal law can do, and 
Federal law alone can do, under the Jones and Randall 
joint resolution: 

1. It can provide for marriage more strict rules for 
marriageable age (now only 14 for males and 12 for 
females in Louisiana, Kentucky, Rhode Island and New 
Hampshire), notice of intention, license, publicity, offi- 
ciant, record, etc. 

2. A uniform code for both marriage and divorce 
which will do away with the anomalies and uncertainties 
which now encourage frivolity and haste before mar- 
riage, and fraud, collusion, and unfaithfulness after mar- 
riage; often creating legal entanglements which baffle 
judges and cause contradictory decisions, even in the 
Supreme Court of the United States. 

3. It can curb such States as Washington and Nevada 
by defining the number of causes for which alone abso- 
lute divorce with right of remarriage can be obtained; 
within which limitation the State may provide its own 
laws for reducing the number of causes, but with no 
power to increase them. 

4. It can provide for concurrent Federal and State 
administration, as it has done in other matters such as 
interstate commerce, naturalization, and prohibition; 
also for the appointment of proctors representing State 
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or nation, or both, to guard against fraud or collusion 
in the hearing of every case. ' 

On the question of concurrent action, Judge Codd, 
proposer of the third joint resolution in the House, and 
for a number of years on the circuit bench of Michigan, 
expressed the following opinion at the hearing of Janu- 
ary, 1922: “I do not think that any legislation will ever 
be able to cure the divorce evil entirely, but I do think 
there can be something done to stop this increasing evil. 
Therefore it seems to me that the only remedy is to 
have an amendment to the Constitution of the United 
States, whereby Congress shall have the right to pass a 
law regarding marriage and divorce. 

“That does not mean at all that it will be necessary 
for the Federal Courts to try these cases. It simply 
means that there will be a Federal law; that the States 
can act under the Federal law, and the States can still 
try the cases, but under the Federal law. This propo- 
sition is simply permissive. I am simply asking that 
the Congress have this right, and that Congress (in the 
event it passes), after three-quarters of the States adopt 
it, can then decide what they shall have in the act as 
causes for divorce. I do not hold any brief for those 
who may think that the national Government must take 
control of everything. There are many things, though, 
that it ought to take control of. 

“As a matter of fact the argument with regard to 
States’ rights, in my mind, has absolutely no avail what- 
ever. What would the people think, what would any 
business man think, if any State attempted to say that 
there could be certain debts for which the person could 
not be absolved through bankruptcy proceedings? Why, 
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gentlemen, the business men of this country would rise 
up in their might and object to a thing of that kind. But 
bankruptcy simply abrogates a business contract. 

“Divorce is the abrogation of a marriage contract, and 
there was never any business contract that rises to the 
sacredness of the marriage contract, and the marriage 
contract is just as much a contract that Congress and 
the courts should look after all over this country as any 
other. It is the highest contract there is, and yet we 
legislate at all times on the uniformity of business con- 
tracts; we see that they are enforceable and enforced 
all over the United States, and we have not yet gone 
ahead and seen to it that the marriage contract is en- 
forced all over the United States.” 

But even granting all this, it may be objected that if 
we had concurrent Federal and State action, such States 
as New York and South Carolina would still be obliged, 
under the “full faith and credit” clause of the Constitu- 
tion, to recognize as valid all divorces granted under 
Federal law by States maintaining the lowest standards. 

This is perfectly true, but there would be this vast dif- 
ference. There would be two distinct gains. In the 
first place, the present low standards of some States 
would be elevated by reduction of causes, and in other 
ways under Federal law. And in the second place, 
with Federal law supreme, the present iniquitous com- 
pulsory recognition, on grounds of comity, of divorces 
granted by courts which obtain no proper jurisdiction 
over the defendant, would be a thing of the past, and 
made impossible for the future. 


CHAPTER VII 
LIMITS OF FEDERAL LEGISLATION 


It is to be noted that the last two of the resolutions 
give unlimited power to Congress to permit any number 
of causes for absolute divorce with endless right to re- 
marriage. It is true this authority would accomplish 
one good purpose. It would bring order out of confusion 
by substituting one law for the nation in the place of 
forty-eight discordant laws. 

On the other hand, however, it would put individual 
States in a worse plight than before by taking away 
from them their present power of elevating their stand- 
ard of marriage, or retaining that which they now pos- 
sess. It would go beyond even the provisions of Ar- 
ticle IV of the Constitution, which requires every State 
to “give full faith and credit to the judicial proceedings 
of every other State,” for it would deprive every sov- 
ereign State of the right to make laws for the further 
protection of its own citizens, even when those laws 
would be completely in subjection to, and in accord with, 
the letter and the spirit of the one universal Federal 
law. This is more than uniformity. It is “squeezing all 
flat” with a vengeance. 

As already pointed out, there are, or were according 
to the report of 1906, more than fifty different causes for 
absolute divorce in the 48 codes, any or all of which, 
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under an unlimited amendment, could be forced by a 
‘single Congress upon unwilling States—surely an unpre- 
cedented and dangerous power. This danger is effectu- 
ally guarded against by the provisos of the first two 
resolutions which, in the approving words of the Gen- 
eral Convention of the Episcopal Church, would provide 
“a, Nation-wide law which would bring into line States 
whose laws are lax, and would permit individual com- 
monwealths to raise the bars against divorce still higher 
than the national standard, if they so desired.” 

The necessity for such a qualification was clearly rec- 
ognized by the “National Congress of States for Uniform 
Laws” in Philadelphia in 1906, which adopted the follow- 
ing resolution: “This Congress, desiring to see the num- 
ber of causes [for absolute divorce] reduced rather than 
increased, recommends that no additional cause should 
be recognized in any State, and in those States where 
causes are restricted, no change should be called for.” 
Certain objections have been advanced against this 
limitation in the proposed amendment, which must now 
be considered. 


(1) Limited Power No Interference with Uniformity 


It is said that such a proviso would be an interference 
with the uniformity of a Federal Law. But a very little 
consideration will enable any one to see that this is a 
complete misunderstanding of the facts. We have Fed- 
erals laws now on banking, insurance, bankruptcy, health, 
and many other matters, prescribing a minimum of obli- 
gation for every State in the Union. But this does not 
prohibit individual States from adding further safe- 
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guards, according to their different local needs, nor does 
it create doubt or confusion. The one supreme law is 
the same everywhere. 

So with divorce. The two essentials, namely, the 
maximum number of causes for absolute divorce, together 
with the requirements for domicile, would be the same 
throughout the nation, though many States might add 
more stringent conditions for their own citizens. But 
this could not possibly create any legal complication. 
There could be no mistake in essentials. The legality of 
a marriage or a divorce, or the legitimacy of children, 
could no longer depend on 48 different codes of law, or 
contradictory decisions, but solely on questions of fact. 

Here surely we have the reality of uniformity, without 
unjust interference with proper freedom of State action, 
or right local ideals. In other words, it is one thing to 
say to 48 governments with varying and discordant laws 
on marriage and divorce, with a total of 52 different 
causes for divorce from the bond, and no provision in 27 
States for judicial separation: “In the interest of the 
whole nation there must be a limit set to this disorder 
by uniform laws, valid everywhere.” 

It is quite another thing—both needless and unjust— 
to say to States that have “a decent respect for the 
judgment of mankind,” and a desire for some nearer 
approach to a Christian standard: “You must lower your 
standard to what is a non-Christian or frankly pagan 
level.” To demand this would be nothing short of 
tyranny, and an intolerable injustice to such States as 
the two Carolinas, New York, and New Jersey, to go no 
farther. It would be an offense also to Christian people 
of all the States, and a needless interference with the 


UNDER STATE AND CHURCH 73 


just rights of every State over its own citizens. In addi- 
tion it would be a tactical blunder which would probably 
prove its own undoing by completely hindering accept- 
ance of the amendment by the nation. 


(2) A Stringent Law no Breeder of Immorality 


A second objection advanced against any stringent 
curbing of our present laws for divorce is the grave asser- 
tion that “a one-ground-divorce law” (that is, only for 
adultery), “would make of marriage an instrument of 
torture,” and that it would only tend to secret and 
greater immorality. As if the sole alternative to “the 
torture” of an unfortunate marriage was the right to seek 
a new partner ad libitum, or else to indulge in a life of 
sensuality! 

Bold statements to this effect are frequently made, 
but no definite proofs are ever offered. Dr. Felix Adler, 
a non-Christian and the well-known founder of the 
Society for Ethical Culture, certainly no prejudiced wit- 
ness, points to the striking fact that France is an instance 
of the very opposite. Up to 1884 no divorce from the 
bond was permissible.t In that year divorce was made 
lawful and it was supposed, Dr. Adler writes, “that per- 
mission to secure divorce would amply publish to the 
world the disease that had been secretly eating into the 
vitals of society, and that clandestine evil would decrease 
in consequence of the permission. The contrary (he 
adds) seems to be the case.” 


1 Civil marriage was compulsory in France from 1792 to 1816. 
From 1816 to 1884 the ancient law against remarriage was restored ; 
but in the latter year remarriage was made lawful. Divorce from 
the bond is now left to the discretion of the court. 
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Quoting the report of the French Academy for 1902, 
he says, “The number of prosecutions for adultery has 
increased; the number of separations which was three 
thousand before the passage of the law, has increased to 
over seven thousand, the petitions to nine thousand.” 
(“Marriage and Divorce,” p. 55. A strong yet sympa- 
thetic plea by a non-Christian for the Christian view of 
marriage, on purely historic, sociological, and ethical 
grounds. ) 

Three other notable instances in refutation of these un- 
authenticated assertions are Canada, Ireland, and South 
Carolina, among our own kith and kin. In 1916 while 
the United States had 224,072 persons divorced, Canada 
had only 114.2. At the American rate Canada should 
have had 16,080. In other words, allowing for the dif- 
ference in population, we had 120 divorces to every one 
beyond our northern boundary, and among a people in 
every material respect similar to our own. 

It cannot be that human nature at bottom is so much 
worse among Americans or that the amount of married 
“torture” endured by the Canadians is so much greater 
than we are equal to enduring. The only credible cause 
is found in the radical blunder of our legislation which, 
contrary to the first principle of law, permits men and 
women to “take advantage of their own wrong-doing”; 
and which, contrary to the first element of justice, is 


*It is probable that Canadians occasionally obtain divorces in 
American courts of which no statistics are obtainable. I am in- 
formed, however, by the Clerk of the Committee on Divorce in 
the Dominion that “a decree of divorce obtained in the United 
States by a Canadian, whose legal domicile was in Canada at the 
time the decree was obtained, has no validity in Canada.” 
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made for the benefit of the few rather than the many, 
so that instead of preventing or relieving human misery, 
it actually creates and multiplies it. 

Let us now turn to Ireland. Though England in 1857 
gave up in civil procedure (but not in ecclesiastical) the 
ancient Church law concerning divorce, Ireland did not. 
No divorce from the bond of marriage is granted to-day 
in her civil courts. Nevertheless, Ireland is well-known 
to be the one country in Europe, with the possible ex- 
ception of the Netherlands, where there exists the least 
clandestine evil or illegitimacy.® 


*The following statistics of illegitimate births per 1,000 are 
taken from the Encyclopedia Britannica, 1910, Vol. 14, pp. 301, 
303. Births for Austria and Sweden are for 1896-1901; Ireland for 
1907; the rest are for 1901-1905. The United States keeps no 
record of illegitimacy. The number of causes for absolute divorce 
are from the U. S. Report on Marriage and Divorce for 1906. 
Summary of Laws pp. 333-389. 


Illegitimate Births per Number of Causes for Absolute 
1000 Divorce 

NISETID" oe occ ses 141 10 (inc. aversion; most complicated 
law in Europe). 

Bweden 5k pecs s0-- be) 12 (by court, 7; by royal prerogative, 
5). 

IGN PaTy <i esis o% 94 4 (inc. hostility and invincible aver- 
sion). 

TATICE™ co reiaoater's 05-2 88 5 (ine. grave indignities, injures 


graves, concerning which courts 
have wide discretionary powers). 

German Empire.... 8&4 7 (inc, insanity. Before 1900 Prus- 
sia had 17 causes, and Saxony 
13; and all sovereigns had a 
royal prerogative to grant di- 
vorces). 

el prunes. seers cee 68 5 (inc. mutual consent). 
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(3) The Case of South Carolina 


As to the stock charge concerning the alleged condi- 
tion of South Carolina, where in all her history there has 
never been any recognized sanction of absolute divorce,* 
though judicial separation and annulment for adequate 
cause have always been allowed, T. W. Bacot, Esq., an 
old and honored member of the bar of that State, writes 
me: “In my judgment, based on observation and investi- 
gation, etc., the effect on social and domestic life of our 
firm stand is beneficial and excellent; immorality exists 
here as elsewhere, of course, but to say that our divorce 
law creates or causes a larger state of immorality is 


Illegitimate Births per Number of Causes for Absolute 
1000—Continued Divorce—Continued 
Scotland=:..sccaek 64 2 (adultery and desertion for four 
years). 
Ltalyaestcte scour 56 


0 
England and Wales 40 1 (adultery of wife, or of husband 
when coupled with cruelty). 
Netherlands ....... 23 4 (Inc. grave injuries). 
trelandanntascuees | 22 0 


Treland’s average for 30 years, ending 1905, was 29 and a half; 
that of Netherlands for the same period was 29. 

As a general principle it would appear from the foregoing that 
illegitimacy increases in proportion to the increase of causes for 
divorce, and not their decrease. 


“There is an apparent exception to this statement during the 
period of reconstruction, at the conclusion of the Civil War in 
1865, when the emancipated slaves and white northern “carpet- 
baggers” got possession of the Legislature. As soon, however, as 
the intelligent white population regained their power, all divorce 
laws were repealed. In 1895 absolute divorce for any cause was 
prohibited by the new State Constitution. 
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unjust and untrue. Such, I believe, is the consensus of 
opinion among all decent and right minded people of the 
State.” 

Judge W. C. Benet, in a recent letter to the New York 
Times, says: “I am not a South Carolinian. I am a 
Scot by birth. I am influenced by no bias of blood or 
birth when I say in all sincerity and truth that in no 
country or commonwealth with which I am acquainted 
is the atmosphere of family life purer or cleaner than 
that which is breathed in the homes of South Carolina. 
I am familiarly acquainted with all sorts and conditions 
of the people, and it is my well grounded belief that the 
moral atmosphere has preserved its remarkable cleanness 
and purity, not in spite of, but because of, her no-divorce 
law.” 

The Right Rev. W. A. Guerry, Bishop of the Diocese 
of South Carolina, writes me to the same effect. He says: 
“T am a native of South Carolina, and have lived most 
of my life in this State. For the last fifteen years my 
work as Bishop has taken me all over the Diocese, and 
into many localities which the ordinary traveler would 
never reach; and I challenge any man to prove that the 
result of our no-divorce law has been to encourage illicit 
relation between the sexes.” 


(4) Open Licentiousness versus Suppressed Licentious- 
ness 


Moreover, even allowing that there may be an increase 
of secret licentiousness in some lands where rigid laws 
of marriage prevail, it cannot be compared for a moment 
with the open and brazen licentiousness, corrupting youth 
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and age alike, practiced and actually encouraged here 
in America under the egis of the State. 

In most of our States, in a vast number of cases, mar- 
riage is simply legalized concubinage. It seems to be 
overlooked that a vice that is kept in check by law, and 
which dares not show its face in the open, is a much less 
dangerous thing than that which is condoned by law, 
and smiled upon by the indifferent or anti-Christian and 
anti-patriotic multitude, and by so-called “society.” 

It is, of course, neither wise nor practicable for the 
State to enact as law counsels of perfection. But it is 
simply forfeiting its sacred right and inescapable duty 
willingly to permit things to go on from worse to worse, 
as they have been doing for the last three hundred years, 
especially for the last hundred, contrary to justice to 
the majority, and the safety and eventually the very 
existence of the State. 

With more than fifty causes for absolute divorce, and 
its concomitant, “tandem polygamy,” it is surely time 
for the nation to wake up to its danger. With forty-eight 
discordant codes on both marriage and divorce which 
even our Supreme Court is unable to reconcile; which 
permit a man to be lawfully married in one State while 
in the next he is a bigamist, and cause countless wrongs 
and cruelties to honorable men and women, and little 
helpless children, it is surely time to take definite action. 
The problem is confessedly not an easy one, but to a 
moral and intelligent people so practical and largely 
Christian as that of America, its solution is no impossi- 
bility, and should be bravely faced. 

In what has been said hitherto our aim has been to 
deal with the question in a rational and practical way, 
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without resting on any authority higher than that of the 
common sense—communis sensus—of all civilized 
nations, the verdict of history, and our own daily experi- 
ence of results. My thesis has been that in the vast 
majority of cases the so-called right to remarriage is no 
right at all, but an unmixed evil. Ordinarily it is only 
giving full license to an evil-doer to carry on his 
iniquitous work of wrecking other lives ad libitum. 
Thus it is the opening wide of an entrance to marriage 
at one end and an exit at the other, making that which 
should be a sacred dwelling to become an open corridor. 


CHAPTER VIII 


THE MIND OF CHRIST CONCERNING 
MARRIAGE 


Hitherto we have been considering divorce solely as 
a problem of the State. But as at least one half of the 
people of the United States, and a majority of our law- 
makers in Congress, are professing Christians who 
acknowledge the supreme wisdom and authority of Jesus 
Christ over every part of life, the question for these 
has a higher, though not a different, aspect. 

Their one thought must be, What is the mind and will 
of Him whom they call their Divine Master? If that 
question can be conclusively answered, then for those 
who believe in Him, the cause is forever closed. No 
matter what those who are not Christians may think, 
or civil legislatures and law courts may decree, or the 
man in the street may do—for them there is but one 
line of duty. Christ has spoken. The case is ended. 

And the search for the mind of Christ is neither ob- 
scure nor difficult. It is not a quest to be made only by 
deeply learned theologians. Every one that runneth 
may read. In the New Testament our Lord has ex- 
pressed His mind so plainly that there can be no 
possibility of mistaking His meaning. In His day there 
was no moral or social question of more profound or 
pressing importance than that which concerned mar- 
riage and the sacredness of the family. 
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More than once we have the record of His most fear- 
less and uncompromising judgment on the breach of the 
Seventh Commandment in the face of hostile Jews, 
whose lawyers and rulers had reduced the primal law of 
marriage to the level of mere concubinage. The effort, 
of Moses in dealing with the question is the first of 
which we have any record in history, but it was rather 
in the way of restriction of inevitable evils, “because of 
the hardness of men’s hearts,” than of a return to first 
principles. Moses dealt with divorce as he did with 
slavery and polygamy, as an accommodation to men’s 
weakness. But Scribes and Pharisees, like their modern 
representatives the divorce lawyers, found or made 
plenty of additional loopholes whereby, fifteen hundred 
years later, they obtained for their clients divorces “for 
every cause.” ? 

It was, then, in view of this condition that we find 
our Lord sweeping away all that old and false interpreta- 
tion, and restating the Law of God as it was “from the 
beginning of the creation.”? That this teaching was 
absolute, unqualified by any exception, and spoken in 
the face of bitter enemies, whose hostility might have 
been softened by even one exception, is the testimony of 
three witneses. 


The Witness of Three Evangelists 


(1) The earliest and fullest of these is 8. Mark, 
whose record is as follows: “There came unto Him 
Pharisees and asked Him, is it lawful for a man to put 


278. Matt. xix. 3. 25. Mark x. 6. 
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away his wife? tempting Him. And He answered and 
said unto them, What did Moses command you? And 
they said, Moses suffered to write a bill of divorcement, 
and put her away. But Jesus said unto them, For your 
hardness of heart he wrote you this commandment. But 
from the beginning of the creation male and female 
made He them. For this cause shall a man leave his 
father and mother, and cleave unto his wife; and the 
twain shall become one flesh. What, therefore, God hath 
joined together, let no man put asunder. And in the 
house the disciples asked Him again of this matter. And 
He saith unto them, Whosoever shall put away his wife 
and marry another, committeth adultery against her; 
and if she herself shall put away her husband, and marry 
another, she committeth adultery.” 3 

S. Luke’s testimony is exactly to the same effect. 
Here again we have the same stern unqualified state- 
ment, admitting no exception whatever: “Everyone that 
putteth away his wife, and marrieth another, committeth 
adultery, and he that marrieth her that is put away from 
a husband committeth adultery.” + 

This, moreover, is immediately preceded by the solemn 
declaration, “It is easier for heaven and earth to pass 
away than for one tittle of the law to fall.” ; 

Our Lord’s language concerning remarriage as given 
by S. Matthew is equally stern and unmistakable. It 
occurs in the Sermon on the Mount and is as follows: 
“It was said also, whosoever shall put away his wife, let 
him give her a writing of divorcement, but I say unto 
you, that everyone that putteth away his wife, saving 


*S. Mark x. 2-12; Revised Version here and elsewhere. 
_ *S. Luke xvi, 18. 
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for the cause of fornication, maketh her an adulteress: 
and whosoever shall marry her when she is put away 
committeth adultery.” > 

In a later passage S. Matthew describes the same 
event which we found in S. Mark (x. 1-12). Here again 
we have the same strong words as to God’s law of mar- 
riage; “from the beginning of the creation”; “the twain 
become one flesh”; and “what God hath joined together 
let not man put asunder.” Here also, as in the Sermon 
on the Mount, Christ says, “Whosoever shall put away 
his wife, except for fornication, and shall marry an- 
other, committeth adultery.” © 

Thus S. Matthew differs only from S. Mark and S. 
Luke in this single exception. In all other respects, and 
in the sternness and unqualified character of our Lord’s 
condemnation of remarriage, they are perfectly agreed. 
The important question, therefore, is, What does the 
exception mean? 

In view of so much modern misinterpretation, it re- 
quires a distinct mental effort to put aside all hasty or 
prejudiced ideas as to what one thinks it ought to mean, 
lest “the wish be father to the thought,” and we should 
read into Christ’s words what is not there, but only in 
our own brain or desire. There are four things that 
must be clearly borne in mind in considering the two 
passages where the exception occurs, namely, in the 
Sermon on the Mount, and in the scene with the tempt- 
ing Pharisees who asked, “Is it lawful for a man to put 
away his wife for every cause?” ” 


5S. Matt. v. 31, 32. / *S. Matt. xix. 1-12. 
™The reference in this question is to the controversy between 
the two rabbinical schools; that of Hillel allowing a husband to 
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(1) In both passages the exception is only gram- 
matically applicable to “putting away.” It cannot 
possibly be applied to remarriage, for which we find 
in S. Matthew as elsewhere no allowance whatever, 
but, on the contrary, condemnation for both inno- 
cent and guilty. A husband who puts away his 
wife, Christ says, “maketh her an adulteress”; but 
this making her an adulteress could only be true if 
she were not already an adulteress, that is, “the inno- 
cent party,” when she was put away. Moreover, this 
judgment is strongly confirmed by the surprise ex- 
pressed by the Apostles when, leaving the presence 
of the Pharisees, they retired to the privacy of “the 
house.” 

Accustomed as they were to no more rigorous interpre- 
tation of the Seventh Commandment than that of 
Shammai, who allowed only one lawful cause for divorce, 
they were evidently staggered by the stern and definite 
declaration of their Master that there can be no re- 
marriage for any cause. “If the case of the man is so 
with his wife,” they said, that is, if it obliges him or 
her to live henceforth as if unmarried, “it is not good to 
marry” at all. In fact it is only on the assumption of 
our Lord’s declaration applying to both innocent and 
guilty that their exclamation, and their Master’s answer, 
are at all intelligible. 

“The words of all three Evangelists,” wrote Mr. Glad- 
stone in 1857, “condemn remarriage of the divorced 
woman, and condemn it universally, in terms which 
divorce his wife for any trivial cause; that of his colleague, Sham- 


mai, allowing divorce only in cases of fornication or adultery, or 
something very dishonorable. 
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grammatically admit of no other construction.”*® To 
the same effect Dr. Gore, formerly Bishop of Oxford, 
and the most learned of England’s theologians to-day, 
writes: “So serious an exception [assuming that it allows 
remarriage] must have been expressed,” that is, not 
merely left to inference.® 

~In other words, if our Lord had intended to allow 
remarriage of either innocent or guilty, He would have 
said so plainly, and not in a parenthesis, or what is 
known in law as an obiter dictum; a method of speech 
which is absolutely unknown in all His teaching else- 
where. 

(2) Again, inasmuch as our Lord uses both “fornica- 
tion” and “adultery” side by side, in both these passages, 
as He does also elsewhere?® it is plain that the two 
words do not have exactly the same meaning. ‘This 
distinction however cannot be pressed, because the words 
are sometimes used interchangeably as signifying the 
same thing, which seems to be the case here. 

According to the strict Jewish law, the punishment of 
adultery both for man and woman was death by 
stoning. In which case, if the law were carried out, 

® Quoting the authority of Bishop Middleton “who has studied 
the use of the Greek article in the Hellenistic Greek of the New 
Testament under the lights of modern criticism,” Mr. Gladstone 
calls attention to the important fact that the absence of the ar- 
ticle from the word apolelumenen, “her who is divorced,” in 8S. 
Matthew as well as in S. Mark and S. Luke, takes away all am- 
biguity from the meaning. It can only mean one thing, not “the” 
divorced woman, but “a” divorced woman, that is, “any” di- 
vorced woman. 

® Question of Divorce, p. 23. 

0S. Matt. xv. 19; S. Mark vii. 21. 

4 Ley. xx. 10; Deut. xxii. 22. 
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the innocent party would be free, not because adultery 
had sundered the bond of marriage, but because death 
had done so. 

The utmost, therefore, that could be inferred from 
these exceptive clauses, granting that they are genuine, 
would be that the death of the adulteress was sufficient 
ground for the remarriage of the innocent party, whether 
man or woman. But if this is what our Lord meant, it 
would be a mere platitude. Nothing, therefore, can be 
inferred from these two passages to prove that adultery 
breaks the bond of marriage, and leaves the innocent 
party, or either party, free to enter into another marriage. 

But still granting that what is meant by the exception 
is adultery, there is even a higher aspect of the question 
concerning which our Lord has left us in no manner of 
doubt. Though that Draconic law of ancient Israel 
which called for the death of an adulteress was still on 
the Jewish statute book, Christ made it plain on one 
occasion that it formed no part of the law of His King- 
dom. That also had gone with all the other concessions 
to the hardness of men’s hearts. 

When a woman taken in the very act was brought 
into His presence by some who thought to trap Him in 
an inconsistency, He had only condemnation for her 
hypocritical accusers, and only a word of pardon for 
the sinner on her repentance. In fact His command, “Go 
and sin no more,” surely implied, “Go and seek thy hus- 
band’s pardon, as thou hast obtained Mine. If he 
possesses My spirit, he dare not refuse thee.” !2 

And that doubtless is still the law of His kingdom, 
even for adulterers and adulteresses. It is as applicable 

*S. John viii. 3-11. 
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to the sinful husband or wife as to any other sinner, in 
accordance with the great reply to Peter’s question, 
“Lord, how oft shall my brother sin against me and I 
forgive him? until seven times? Jesus saith unto him, I 
say not unto thee, Until seven times, but until seventy 
times seven.” 18 

(3) In the third place, the character and purpose 
of S. Matthew’s Gospel, as compared with the other 
records of Christ’s life and teaching, afford additional 
corroborative evidence that the exception recorded in 
his Gospel only referred to putting away and not to re- 
marriage. ; 

It is to be remembered that probably all, or most, of 
S. Paul’s epistles contain the earliest record of our Lord’s 
life and teaching; his First Epistle to the Corinthians, 
written about A.D. 55, being some ten years earlier than 
the earliest of the Gospels. They were the letters, more- 
over, of “the Apostle to the Gentiles,” addressed pri- 
marily to converts from heathenism in the great centers 
of the Roman Empire, Rome, Corinth, Ephesus, etc. 
This purpose is true also of the Gospels according to 
S. Mark and S. Luke. 

On the other hand, $8. Matthew’s Gospel was written 
primarily for Jewish Christians, as every page, as well 
as universal tradition, testifies. It was circulated chiefly 
in Palestine where prejudice long persisted in favor of 
traditional Jewish customs. If, then, this earliest Gospel 
as preached by S. Paul, 8. Mark, and S. Luke to Gen- 
tiles, contained no mention of an exception in favor of 
remarriage, while the Gospel for Jews did, there must 
have been something seriously lacking in the Gentile 

28. Matt. xviii, 21, 22. 
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version of Christ’s teaching. In that case, the Gentiles 
had not received “the whole counsel of God.” 

Yet S. Paul solemnly asserted to the Ephesian clergy 
that he had “not shunned to declare the whole” to them 
when he was present; and later, when he was a prisoner 
at Rome, he even wrote to them about this very matter 
of marriage, declaring it to be indissoluble, and an 
essential part of that “counsel of God.” It is “a great 
mystery,” he says, like that perfect and indissoluble 
union that exists between “Christ and the Church.” 4 

“But if this be so,” these Gentile Christians might 
justly ask, “why should this exception to the law of 
marriage be made known only to Jewish Christians, and 
be kept hidden from us? Can it possibly be true that 
Gentiles are under a sterner law than Christ imposed 
on our Hebrew brethren? Are Jewish converts to be 
granted the privilege (if privilege it be) of seeking a 
new union, in case the first proved to be a failure, while 
we Gentile converts can claim no such right? Such a 
thing is inconceivable.” 

(4) But the indissoluble character of marriage, as 
taught by our Lord, is shown even in a more convincing 
way. 

It is strangely assumed from this solitary saying of 
Christ in S. Matthew, that adultery has a power which, 
in the same breath, He declares, belongs only to Almighty 
God; a power to sunder at will what God Himself hath 
joined in one flesh. Few who make this claim realize 
how far this assumption of theirs reaches. If true, it 
puts into the hands of every unscrupulous man and 
woman, by means of a single act, the power to snap 

** Acts xx, 21; Eph. v. 25-33. 
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asunder the one bond that alone creates the family, and 
knits all society into a brotherhood. When this single 
act is once committed, though in secret, the irrevocable 
deed is done. There is no longer any bond, and the 
judgment of a civil court merely proclaims and records 
a fact which already exists. Moreover, if this is true, 
tens of thousands of men or women are ignorant that 
their bond is broken, and they are therefore living to- 
gether in adultery! 

Now the remarkable thing about all this is that, if one 
should search the Bible through he could not find the 
faintest hint of such a thought. Neither adultery, nor 
any other sin, however grievous, is anywhere named by 
our Lord, or by any Scripture writer, as having such 
satanic power of destruction. In Christ’s eyes adultery 
is indeed a great offense against God and man, but judged 
by His actions, as well as by His words, it is by no means 
the greatest. Hypocrisy, greed, falsehood, covetousness, 
hatred are sins that call forth His far deeper condemna- 
tion and woe; and every war tells us they lie at the very 
root of all war’s cruelty and desolation. 

So far, indeed, is our Lord from asserting, or implying, 
that the bond of marriage can be broken by adultery, 
He actually assumes the very opposite. For in every 
one of His utterances, in 8. Matthew as clearly as in S. 
Mark or S. Luke, He distinctly declares that a divorced 
woman commits adultery if she marries another; and 
that “whosoever shall marry her that is divorced com- 
mitteth adultery.” Could language be more explicit? 
And the only possible reason for this is that the original 
bond continues. It is not broken, and it is only because 
it is not broken that another union can be adultery. 
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For let us think what takes place if the bond be really 
broken. It follows necessarily that not one but both 
parties are free to marry, the guilty as well as the 
innocent. If the bond is broken there is no other alterna- 
tive. Why, then, does our Lord forbid marriage to the 
guilty if, as some contend, He allows it by His silence to 
the innocent? The only possible explanation is that 
the inference is entirely wrong. The bond of the “one 
flesh, that God hath joined” is not broken. It is only 
profaned. Neither party is free. Both must bear the 
consequences, as in every other relation in life, of some 
rash or unfortunate choice. They are still man and wife 
in God’s eyes. 

Christ has never said one word, or given one hint, to 
the contrary. Therefore the prohibition applies to 
innocent and guilty alike. 

Were it otherwise, our Lord would be placed in the 
position of not only countenancing, but actually en- 
couraging, unfaithfulness, putting a premium on sin. For 
in that case the surest and the easiest way for both 
parties to obtain freedom to marry as they pleased 
would be to commit a single act of adultery. A perfectly 
logical conclusion, but nevertheless one utterly incon- 
ceivable! 

The keen intellect of S. Augustine in the fourth cen- 
tury saw this when he wrote: “If by the adultery of a 
spouse the marriage bond is dissolved the absurdity 
follows—that the woman may be loosed from the bond 
by her unchastity; and if she is loosed she shall not be 
an adulteress if she sin with another man; which is as 
foolish a thing as could be said.” + 

*Comm. on Romans, vii. 2, 3. 
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Moreover, this alleged disruptive power of a single act 
of adultery is not held as a mere harmless theory today. 
Our court records show that it is carried out to its ex- 
tremest consequences. One prominent Justice of a 
Supreme Court tells us that “evidence in divorce cases is 
the most unreliable known to the courts; while perjury, 
subornation of perjury, and collusion are constant.” 

And thus, with this false interpretation of our Lord’s 
words, marriage is reduced in actual practice to a tem- 
porary contract, often entered into beforehand with the 
understanding that it is dissoluble at will by both, or even 
only by one, of the parties. 

Could words and acts be more explicit, more uncom- 
promising than those of Christ in the face of bitter foes, 
and also in the privacy of the house with His disciples? 
He said elsewhere, “If ye love Me keep My command- 
ments.” And what are these sayings about marriage and 
adultery but His commandments? Examined closely 
they will be found to be more than commandments. For 
He is only applying to a specific case a single one of those 
commandments which, He says, has existed “from the 
beginning of the creation,’ and which we know forms 
one of those great “Ten Words” that lie at the very 
foundation of all civilized existence. 

In other words, His language is not merely that of a 
lawgiver, but of a judge pronouncing judgment. Doubt- 
less also to many in His audience it said, “Thou art the 


man!” 1¢ 


4° Vet it is just this language which a succession of writers in a 
so-called “discussion” on marriage in one of our oldest magazines 
(which refused to hear a single voice on the other side) tells us 
we must not take in a “literal” or “legal” sense. Such an inter- 
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pretation, they say with singular logic, would oblige us to hang the 
man who “hated his brother” because Christ said he was “a 
murderer.” Or again, “It is only a counsel of perfection,” like 
“sell all thy goods and give to the poor”; or, as when we are 
bidden to turn the other cheek to one who smites us on the right, 
and give our cloak to one who takes away our coat. Resort to 
such methods of “interpretation” robs language of its meaning, 
and can hardly command the respect of intelligent and honorable 


people, 


CHAPTER Ix 


THE WITNESS OF S. PAUL AND OF THE EARLY 
CHURCH 


(1) When we turn to the teaching of those disciples 
whom Christ sent forth to proclaim His Gospel in the 
whole world, and to establish His Church, we find no 
shrinking from this lofty and severe doctrine concern- 
ing marriage. It was not now with the low practices 
of their fellow countrymen they had to deal. They were 
face to face with, if possible, the lower practice of the 
great pagan world of Greeks and Romans. 

S. Paul was not one of-the original Apostles who 
heard Christ’s teachings from His own lips on earth. 
Nevertheless his knowledge of the Gospel was not re- 
ceived only from others who were Christians before him, 
but directly “through revelation of Jesus Christ,” as he 
himself tells us.t And so it happens that when the 
Apostle has to deal with this fundamental question of 
marriage we find him proclaiming the same high doctrine 
that other disciples had heard from His lips on earth. 

To his converts in Corinth he writes: “Unto the 
married I give charge, yea not I but the Lord [Jesus], 
that the wife depart not from her husband (but and if 
she depart, let her remain unmarried, or else be recon- 


* Gal. i. 11-12. 
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ciled to her husband); and that the husband leave not 
his wife. . . . And so ordain I in all the churches.” ? 

To the Christians in Rome he writes: “The woman 
that hath a husband is bound by law to her husband 
while she liveth. So then if, while the husband liveth 
she be joined to another man, she shall be called an 
adulteress.”* It is plain, therefore, that S. Paul also 
saw in our Lord’s words as recorded by S. Matthew no 
sanction whatever for remarriage of either innocent or 
guilty, but only a possible necessity for temporary 
separation. Moreover, no other view is consistent with 
“the mind of Christ” as expressed in His words to the 
adulterous woman, “Go, and sin no more”; virtually, 
“Go and ask thy husband’s forgiveness.” For if remar- 
riage were allowable to either innocent or guilty, that 
door of reconciliation, and forgiveness “till seventy times 
seven,” would be thereby forever shut. 

To the members of the Church in Ephesus he writes, 
glorifying the relationship of husbands to their wives, as 
his Lord had done, by comparing it with that spiritual 
union of Christ with His Bride, the Church, than which 
nothing can be closer or more holy: “Husbands, love 
your wives, even as Christ also loved the Church and 
gave Himself up for it; that He might sanctify it... . 
Even so ought husbands also to love their own wives 
as their own bodies . . . even as Christ also [loves] the 
Church, because we are members of His body.” Then 
he repeats Christ’s republication of the primal law, “For 
this cause shall a man leave his father and mother and 
shall cleave to his wife; and the twain shall become one 
flesh.” + 

*1 Corp viiol0) 1117. > Rom. vii, 2.3: *Eph. v. 22-23. 
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And now he cannot restrain his wonder at the 
marvelous thought of it all: “This mystery is 
great!” he writes, “but I speak in regard of Christ 
and of the Church.” For great indeed is the mystery, 
whether it be the marriage of a man to his wife, or 
that which is its prototype and pattern, the marriage 
of the Eternal Son who left His Father in heaven 
that He might win to Himself His Bride, “a glorious 
Church, not having spot or wrinkle or any such 
thing.” > 

Surely here, in all these witnesses, S. Matthew, S. 
Mark, S. Luke, and S. Paul, we have beyond question a 
perfectly consistent declaration as to the true mind of 
Christ concerning marriage. It is impossible to mis- 
understand this teaching. The marriage bond is no 
mere contract, dependent for its continuance on the 
faithfulness or the wish of either husband or wife. What- 
ever marriage may be among heathen peoples or unbe- 
lievers, merely a form of concubinage, among Christians 
there can be no doubt as to what Christ ordained it to 
be: one body, as He and His Church are one body, and 
one vine; one flesh, as He and His Bride are one. For 
though the Bride prove unfaithful a hundred times, the 
bond with the Bridegroom is not severed. It is only 
dishonored.° 

(2) Moreover, to these four individual witnesses we 
- have to add the witness of the whole Primitive Church. 
It is upon the testimony of the Church in the first three 
centuries especially, as “a witness and keeper of Holy 
Writ” (20th and 6th Articles of Religion), that we know 


5 Eph. v. 27. 
®See S. Matt. ix. 15; S. Mark ii. 19; Rev. xxi. 2, 9; xxii, 17. 
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and accept the books of the New Testament to be the 
Word of God. 

It is to the Primitive Church that the Church of Eng- 
land appealed in the 16th century, and still appeals, 
for her interpretation of Holy Scripture. It is our ap- 
peal today unless we have abandoned the principles 
of the English Reformation. If, then, we should still 
be in doubt as to the foregoing argument from Scripture 
for the indissolubility of Christian marriage, we should 
find full confirmation of it in the witness of the whole 
Church in days when our Lord’s mind on the subject was 
fresh in the memory. 

The first three centuries, in fact, may be said to be 
the only period when it can be affirmed that all the con- 
ditions of the famous Vincentian test of Catholic truth 
are fully met: “What is believed everywhere, always, 
and by all”; Quod ubique, quod semper, quod ab omnibus 
creditum est. Tried by this test our argument may well 
be regarded as conclusive. With the two exceptive 
passages in S. Matthew before the Church of the first 
three centuries (though many modern critics consider 
them a later interpolation), it is all the more impressive 
that no single appeal is made to them as reason for the 
dissolution of the bond on account of unfaithfulness. 
Only one inference from this is credible. “It is most 
significant,” writes Mr. Oscar Watkins in his scholarly 
and classic treatise on “Holy Matrimony,” “that the 
testimony of the first three centuries affords no single 
instance of a writer who approves remarriage after 
divorce in any case during the life of the separated 
partner, while there are repeated and most decided 
assertions of the principle that such marriages are un- 
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lawful. No writer is found to advocate or admit the 
remarriage of the innocent husband. If the voice of the 
earliest Church is to be heard,” he adds, “Christian mar- 
riage is altogether indissoluble.” 7 

One passage out of mauy, and of a most unmistakable 
character, may here be quoted as summing up the judg- 
ment of all that age. The book called “The Shepherd,” 
written in the first century about the year 100, had such 
weight in the sub-Apostolic period that it was read in 
the Church as Holy Scripture. Its author was named 
Hermas, and he makes this declaration concerning a 
penitent who has been put away by her husband for 
adultery: “If the husband do not take her back he sins, 
and brings a great sin on himself; for he ought to take 
back the sinner who has repented. But if he put away 
his wife and marry another, he also commits adultery.” ® 

™Macmillan, 1895, pp. 222, 225. 

® Book II, Commandment iv. chap. i. Concerning this matter, 
Bishop Gore in Question of Divorce (p. 23) writes: “It must be 
added that the critical conclusion that the exceptive clause 
in the first Gospel is an interpolation, which really alters 
the sense of our Lord’s original utterance about marriage, and that 
His real teaching is that given in S. Mark’s and S. Luke’s Gos- 
pels, represents an impressive consensus of scholars from Ger- 
many, France, America, and our own country—a consensus of 
scholars, moreover, who, as being mostly Protestants in convic- 
tion, were predisposed in favour of the laxer view of the marriage 
bond.” This conclusion may be true, but it does not strengthen 
the argument one whit. On the contrary, the assumption that 
the exceptive words are really part of the original Gospel affords 
a much stronger reason. For it was in face of this seemingly 
looser view, and in spite of it, that the whole Church of the first 
three centuries failed to find, and refused ‘to see in the exception, 
any authority whatever for the inference that adultery destroyed 
the very bond of marriage. 
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(3) To all this we must add the witness of our own 
experience. The question as to whether Christian mar- 
riage is indissoluble along the whole line of moral con- 
duct, or dissoluble by man himself at a single point, and 
by a single act, is not dependent for its truth solely 
upon the letter of Holy Writ, or the witness of the 
Church. The hard and fatal experience of nations shows, 
one might even say proves, that there can be no smallest 
break or exception in the divine law without eventually 
destroying the whole. 

There is undoubtedly an exception allowed by our 
Lord for “putting away” a wife, and there are other ex- 
ceptions for putting away either husband or wife which 
the civil law rightly grants under the name of “judicial 
separation,” or “limited divorce.” But once you trans- 
form this allowance into the actual sundering of the 
natural bond, all history of divorce shows that, instead 
of becoming a remedy for marital ills, it proves to be the 
most powerful incentive to rash and flippant marriages, 
unfaithfulness after marriage, and in the end the greatest 
source of cruelty to tens of thousands of innocent chil- 
dren, near relatives and friends, and eventually to the 
whole nation. 

As already pointed out in Chaper V, in the ten years 
preceding 1916 nearly two million persons (1,951,456) 
were separated by our courts, while others directly — 
affected (children deprived of one or both parents, or else 
with several “fathers” or “mothers,” brothers and sister, 
and the parents of the parties), number three or four 
times that sum. Thus, instead of remedying evils, our 
civil legislation only multiplies and intensifies them. 

Instead of encouraging men and women to enter on 
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marriage “reverently, discreetly, advisedly, soberly, and 
in the fear of God,” it encourages them in rashness and 
folly, knowing that they can get release for any cause 
or none, and try again. Instead of encouraging them in 
self-control after marriage, it puts a premium on selfish- 
ness and lust. Statistics of every land show that the 
allowance of remarriage for “the innocent party” is but 
the entering wedge which eventually permits divorce and 
remarriage “for every cause,” and undermines the whole 
fabric of society. 

Men think to be more merciful than Christ, and lo the 
result! 

It has been well said: “He who was all tender- 
ness to the individual sinner was stern about the 
fence that guards the family life. Because the family 
is the unit of the nation, and where life in the 
family is rotten at the core, the nation will rot and 
decay.” ® 

It is true that Christ is the greatest of all “dogmatists” 
with His “Verily, verily I say unto you.” But He is 
also the greatest of all “pragmatists” with His “By their 
fruits ye shall know them.” That law of nature is in- 
capable of inversion. One might as well think to repeal 
the law of gravitation in order to save some “innocent” 
voyagers from being drowned in a shipwreck, or killed 
from an airplane, as think to repeal for an impenitent 
person, any law of morals, of which that of the Seventh 
Commandment is not the least. 

It has been said, “The Individual versus Society is the 
case in court,” and the question is, shall society be 
sacrificed to the individual? The answer must be, “Un- 

°C. C. Liddell in The Commonwealth, Aug., 1922. 
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questionably No.” Pity and sympathy we must have 
for the victim of man’s brutality, or woman’s unfaithful- 
ness. But no amount of sympathy can annul a law of 
God, or justly impose on the many the suffering that 
belongs to the innocent few. 

(4) In conclusion, it is to be remembered that what 
has been here written has only to do with marriage be- 
tween Christians. As in the early Church, so now, there 
are still cases to which these rules cannot be applied, 
as in heathen lands, where polygamy exists. This is true 
also to some extent even in Christian lands, where mar- 
riage is often entered into as a temperory contract to be 
dissolved at will; in other words, as concubinage, and 
not as “Holy Matrimony.” (See what is said regarding 
this in Chapter II, p. 30.) 

How these problems were dealt with by S. Paul is seen 
in I Cor. vii. 12-17. Such cases, however, do not involve 
any departure from the law of Christ, but only the 
ofttimes difficult application of that law to special or 
peculiar circumstances.’° 

” The statistics given in Chapter V date only from an ominous 
year (1868) in the American Episcopal Church, when, for the first 
time in the age-long story of the Anglican Communion, the law 
of God concerning marriage, as understood by the whole Primi- 
tive Church, was abandoned, so far at least as a single Convention 
could accomplish this. This was done by the enactment of a 
canon, in contravention of the constitutional authority of the 
Prayer Book service for the “Solemnization of Matrimony,” by 
which a negative permission was given to the so-called “innocent 
party” in a case of adultery to receive the Church’s blessing on a 
second marriage during the lifetime of the other. (For the his- 
tory of this canon see Chapter XIV, note 5.) It is significant 
that it was about this very year 1868 that the ever-increasing 
volume of divorce begins which has placed these United States in 
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the lowest scale as regards marriage of all Christian lands, and 
which is only exceeded in this respect by one pagan country, 
Japan. Moreover, while Japan has risen since 1899 as the result 
of more stringent legislation, the United States has sunk lower, 
and is still sinking rapidly. 


CHAPTER X 
CORROBORATIVE NON-CHRISTIAN TESTIMONY 


In corroboration of what has been said in the two 
preceding chapters, the words of a remarkable book by 
Professor Felix Adler are well worth quoting. Arguing 
from very different grounds, basing all on the principles 
of ethics, sociology, and physiology alone, the author 
reaches exactly the same conclusion as that held by the 
whole Primitive Church, and the whole Western Church, 
concerning the mind of Christ. 

Starting with the axiom that marriage is not primarily 
a contract but “ai natural tie,” “one flesh,” like that of 
father and son, he writes: “The tie between husband 
and wife is one that differs from the parental and filial 
only in the fact that, while into the one we are born, 
into the other we can freely enter; but are as truly bound 
when we have entered. The decision is irrevocable... . 
One can no more disown a spouse than he can disown a 
child,’ 2 

“That is done in novels,” he says, “but it is impossible, 
at least to a moral person, in real life. . . . It may be 
said that in the one case the tie is a natural tie, a tie 
of consanguinity ; and that in the other case the tie is not 
of so close a nature; but I maintain that the mutual sur- 


* Marriage and Divorce, D. Appleton & Co., 1915, p. 58. 
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render in marriage takes the place of the natural tie, 
otherwise it were unutterably, intolerably base. A tie as 
strong as nature has been formed, when once there has 
been this mutual surrender. The husband cannot cut the 
wife adrift, nor can the wife cut the husband adrift, no 
matter what faults appear, any more than the parent can 
cut the child adrift.” 2 

“True, it is very hard sometimes to bear the burden of 
this law,” he adds. “I said at the beginning that if I were 
a praying parson, I should pray for sympathy not to 
become unfeeling to the complex, secret agony herein 
involved. But the law is inexorable. The father must 
bear his trouble, if the burden of a prodigal son is laid 
upon him. And the wife and husband together must 
bear their trouble, if trouble be laid upon them.” ® 

“This is my position,” Dr. Adler says elsewhere: “Sep- 

aration, but not divorce. But it may be asked, What is 
the difference between separation and divorce? . 
The difference is that in the case of separation there is 
no permission to remarry,” he replies.* And that is only 
putting in other words Mr. Gladstone’s statement of the 
difference, already quoted: “While divorce of any kind 
impairs the integrity of the family, divorce with re- 
marriage destroys it root and branch.” 

In adopting this distinction, moreover, Dr. Adler, 
though recognizing no divine authority in our Lord, as 
Christians do, does not hesitate to quote with complete 
approval “the famous words of Jesus” about forgiveness 
“till seventy times seven,” as one other reason for refus- 
ing any right of remarriage. It was also this merciful 
thought of forgiveness in “the mind of Christ” that was 

2Tbid., p. 49. 2 Ibid., p. 50, * Ibid., 44. 
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in the mind of S. Paul, when he laid down the rule that 
if a wife is obliged to separate from her husband, she 
should “remain unmarried, or be reconciled to her hus- 
band.”® And the practical reason is evident. A new 
marriage would close the door effectually against recon- 
ciliation. If remarriage were allowable to either party, 
innocent or guilty, that door would be forever shut. 

In view of the foregoing cumulative evidence—the 
plain teaching of Christ as recorded by 8. Matthew as 
well as by S. Mark, 8S. Luke and S. Paul, the witness of 
the whole Primitive Church, the witness of history, and 
our own everyday experience—must we not say in the 
words of one of the greatest Christian scholars and his- 
torians of the nineteenth century, that to read into our 
Lord’s words any allowance for the breaking of the bond 
of marriage otherwise than by the act of God in death, 
“goes against language, history and logic.” ® 

°I Cor. vii. 11. ° Dr. Dollinger. 


CHAPTER XI 
SOME SOPHISTRIES EXAMINED 


Here it is necessary to take account of certain objec- 
tions that are sometimes made to the right or the wisdom 
of the State to make divorce more difficult. 

(1) It is said that marriage is only a contract; a 
very important contract, it is confessed, but still only an 
agreement which is dissolved automatically when one 
or other party fails to fulfill its conditions. It is for- 
gotten that marriage differs from every other human 
contract in ways that are radical. In the first place 
there are more than two parties to be considered. The 
third is nothing less than all society, including not only 
the children and friends of the parties, but the whole 
nation. And the rights of this party have to be con- 
sidered before any unhappy pair can claim release from 
their unpleasant plight. 

But these advocates of freedom of divorce demand 
even more than freedom. They require reward. They 
would have the rest of the world become a great insur- 
ance society which would refund to them all the losses 
that are the result of their own rashness and folly as 
often as they are their misfortune; and they would give 
to every disappointed or unfortunate married man or 
woman the right to a new wife or a new husband ad 
libitum. But on the same principle the nation should be 
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a great insurance company to restore the lost fortunes 
of every spendthrift, as well as every rash investor or 
speculator. In fact it would be obliged to act the part of 
Almighty God to give a new life or a new leg of flesh 
to a dead or wounded soldier. 

(2) Again, it has been plausibly argued by a great 
lawyer in the British House of Lords, that the physical 
bond of marriage, being “inferior to the spiritual,” must 
give way to its superior in the contest for existence, thus 
making the permanence of the marriage state to depend 
solely on a condition of mind and heart. For a very 
sentimental woman to make such a plea would not be 
surprising, but for an eminent barrister to do so is in- 
excusable. Lord Birkenhead knew and should have re- 
membered that in that contract the body is not the 
inferior, but the equal partner of the soul, for the ful- 
filling of a great essential function in the economy of 
nature and of God, even the very continuance of the 
human race. 

It is true that the soul being a free agent may 
ignominiously fail to fulfill its part, and thus profane 
the union. But i cannot destroy the union. The 
existence of children gives visible witness that the bond 
of the “one flesh” abides. 

Here is no theological fancy but a biological and 
physical fact. Writing in another connection a great 
scholar and clear thinker has said concerning this 
marvelous act of childbearing: “I confront my objector 
with this staggering problem. There is no human power 
conceivable so spiritual as the power to bring into being 
an immortal soul or spirit. But God has given to men 
this power by human generation; and the power to give 


UNDER STATE AND CHURCH 107 


birth to a human personality depends on physical means 
which have been habitually used with utter carelessness 
and the grossest materialism. Thus any man and woman 
are allowed (if I may reverently say so) to force the hand 
of God by bringing into the world a spirit endowed with 
spiritual power for good or evil incredibly great, and with 
a destiny of immortality.” + 

Thus, as has been said by another, “Marriage is the 
organ for the perpetuation of the spiritual life [as much 
as of the physical], which,,so far as we know, appears 
only in the finite world in human beings.” And so, by 
this twofold relationship of flesh and spirit the child 
becomes the twofold seal of the marriage contract, its 
crown and consummation. Is there any one so bold as 
to assert that this physical “joining together,” which 
is even more than physical, is any less the act of God, 
or any less permanent, than the moral or spiritual bond? 
In fact it is in a very real sense more permanent, actually 
and physically indissoluble, “until death.” 

Who, then, could make this theory of the inferiority of 
the physical bond a reason for an unworthy son ceasing 
to be his father’s child? The unity of the “one flesh” 
which “God has joined” remains, though the unity of 
the spirit be broken. That is the verdict of nature and 
not merely of religion. 

(3) But perhaps the most deceptive and most fasci- 
nating of all the fallacies offered for easy divorce is the 
recent epigrammatic answer to the question, “What is 
marriage?” This is the formula: “Where love is, there 
marriage is; where love is not, there marriage has ceased 
to be.” The epigram is so neat, so “moral,” and 

1Bp. Gore, Orders and Unity, pp. 169-70. 
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“spiritual” that it must be wonderfully welcome to the 
selfish and the lawless, as well as to those who still 
retain some inherited scruples about marriage being a 
permanent state until death, and not a loose agreement 
to be dissolved with as much readiness as they would 
dissolve some minor contract in business, or even some 
engagement for a dinner. 

Out of many instances let me relate the following 
incidents—they are nothing unusual today. Two mar- 
ried people of education and refinement, with two 
beautiful children, found they were not well suited to 
each other. They had no quarrel, in fact they were good 
friends, they said; only they thought it better to part. 
A short visit of the wife to Reno accomplished this easily, 
and soon afterwards the wife “married.” As for the 
husband, a letter from a brother-clergyman told me that 
he was then living in his parish, and was engaged to be 
married. But unfortunately his fiancée had not yet got 
her divorce! I might give many other instances of 
this. 

The following story is vouched for by a father whose 
daughter recently heard the speech. A young girl of 
one of the leading families of America said to her friends 
at the ante-nuptial party: “You know, girls, I have no 
illusions about marriage. I can even say that I have 
only friendship for the man I am going to marry. Be- 
fore I die I shall have probably three or four husbands, 
and as for children I have not made up my mind about 
them.” 

Here we have the ripe fruit of this epigrammatic 
definition of something that is not marriage, but only 
concubinage. In such a case the Church should of 
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course promptly refuse to go through a mockery of 
“solemnization.” 

Concerning this, the wise and practical words of an 
able lawyer are well worth quoting: “No permanent 
relief can be looked for until every Christian minister 
shall refuse to solemnize the marriage of any person 
having a divorced husband or wife living. This in- 
volves no particular hardship. The Church once blesses 
a union presumably entered upon for life; the parties 
then go to the State and break the union. When the 
Church is asked to bless another union, has she not a 
right to say: ‘If the civil law was good enough to 
separate you from the one to whom we united you, it 
is quite good enough to unite you to some one else; we 
will have no part or lot in the matter. Go to the 
magistrate.’ ” ? 

But let us see what is meant by this so-called “spirit- 
ual” bond of love which is so easily broken. One funda- 
mental fallacy in regard to marriage is the notion that 
sentiment or imagined “affinity” is the sole ground for 
entering on that estate, or of continuing in it. It is the 
fallacy of regarding romance or sexual passion as the 
equivalent of love. In the economy of nature these 
are undoubtedly important elements in the union of man 
and wife, but they are far from being all. They are only 
what the Greeks called eros. 

Before the Christian message burst upon the world, 
Greek literature had no word for love but erds. Its 
nearest approach to real love was philé, or friendship. 
Christianity was forced therefore to coin or adopt a word 
hitherto unknown to pagan literature, namely agapé for 

2 Francis A. Lewis of the Philadelphia Bar. 
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the love that forgives till seventy times seven, and that 
said to the woman charged with that offense which our 
laws, and much of our popular sentiment, have prac- 
tically singled out as the “unpardonable sin,” “Neither 
do I condemn thee: go, and sin no more.” 

That love is infinitely above sentiment or romanticism. 
It is a moral principle and a duty rather than a mere 
feeling or liking. To love and to like may be very 
different things. Sentiment may die, or may be murdered 
by the misconduct of another, but love can live on when 
all liking has ceased. And so the command to love, like 
all God’s commands, is no impossibility. This love 
“never faileth.” ‘The circumstance that it cannot cease 
is the very test and touchstone by which it may be dis- 
tinguished from its fair or foul semblance.” ® 

In other words, marriage is a school of character and 
discipline for parents, as well as for children, and not a 
mere abode of selfish ‘or sensuous gratification. The 
lower love of passion and romance has undoubtedly its 
place in the ordering of God, but its failure to lead on 
to that higher love which “endureth all things,” and 
alone elevates and glorifies the lower, can be no reason 
for permitting the one who fails in that endeavor to make 
another experiment in search of happiness. 

It has been well said: “If a man enters on marriage 
seeking only his own happiness, and passionately desir- 
ing sole possession over a beautiful person, he deserves 
to find marriage a failure, for he has mistaken lust for 
love. Lust is the desire to get. Love is the passion to 
give. Lust is the desire for self-indulgence. Love is 
the passion for self-sacrifice. Lust seeks its own satis- 

* Felix Adler. 
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faction. Love seeks to satisfy another. Lust is the im- 
pulse of an animal. Love is the passion of a god! ‘God 
so loved the world that He gave.’ ” # 

(4) But once more we hear the objection, “Has not 
every one a right to happiness in this life?” Even the 
Declaration of Independence is brought into requisition 
in defense of this theory, forgetful of the fact that the 
“pursuit of happiness” is a very different thing from hap- 
piness itself. If physical happiness is a right, the dis- 
ciples in Christ’s school are woefully deceived, for while 
promising great joy and peace in the soul, He tells them 
at the same time of a “cross,” persecutions, suffering, and 
sorrow like His own, as the earthly portion of all His 
faithful followers. 

For unfortunate marriages are not the only hard cases 
in life, by any means. In these instances judicial separa- 
tion which allows no remarriage, but gives opportunity 
for repentance, is the only just and Christian remedy. 
Let it be granted that God’s law which refuses permis- 
sion for union with another partner during the life of the 
sinful one is a real hardship. It is indeed sad to see any 
one’s hoped-for joy in life completely wrecked, and to 
know that this ruin may be life-long. “To know that 
the sun of their life has gone down at noon, and the stars 
withhold their shining, and on and on through the years 
to come life must advance in darkness; that zs hard.” 

But it is no harder than what many others suffer 
whose sole support has been taken from them by rob- 
bery or injustice, or whose health has been forever lost 
by some unforeseen disaster. What is needed in both 
cases is that exercise of patience and submission to God’s 


*Paul B. Bull. 
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will, which is needful in every trial in life. For if un- 
happiness is sufficient justification for divorce and re- 
marriage, poverty and sickness would be equally so. In 
fact there can be no limit to such causes, and then 
permanence, which is the first essential element of mar- 
riage, is gone. To quote once more Dr. Felix Adler, 
whom no one would charge with being a “medieval” or 
narrow theologian, he says: “The idea that marriage 
should cease when love [erds] ceases, is a doctrine 
abhorrent and blasphemous.” 

For what after all is this demand for happiness by 
any single individual but a demand of selfishness, 
unmanly, unwomanly, and dishonorable? It is a plea 
in keeping with that of the burglar and the tramp that 
“the world owes them a living.” It is the utterly selfish 
claim that thousands of others should bear the burden 
that is theirs alone, theirs frequently as the result of 
their own rashness, or folly, or even wickedness. 


CHAPTER XII 
THE SUPREME APPEAL 


After all has been said about the evil of divorce as it 
affects morality and the State, even the best teaching 
and legislation are bound to fail unless there is a 
stronger sanction than that of the unaided human will. 
At the basis of every State which has in it the principle 
and the promise of endurance, there must be religion in 
some form. Now it is evident that in all our American 
lawmaking on marriage and divorce, the Person who is 
the Founder of the Christian religion has been wholly 
omitted. 

Nevertheless, no sensible person, Christian or non- 
Christian, can shut his ears to what this Man has to say. 
It is not at all essential to our argument whether we 
regard Him, as do the majority of Christians, as God 
in human Flesh, or else as only the noblest, the wisest, 
the most merciful of all our race. It is enough to be able 
to say what Charles Lamb said of Him when the claims 
of certain men to greatness were being discussed in his 
presence: “If Shakespeare or Caesar were to enter this 
room, we should all stand. If Jesus Christ were to enter, 
we should all kneel.” 

It has been said recently, in fact, in this very con- 
nection by one who does not accept Him as God In- 


carnate, that whenever men attempt to differ from His 
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precepts, “whatever their theology may be,” they find 
themselves “uncomfortable in His presence.” That is 
quite sufficient for our purpose. In that presence it is 
the part of wisdom to shut our ears to the chatter of the 
street and the club, even if we can’t accept Him as our 
divine and omniscient Lawgiver and our eternal Judge. 

Let us then bring some of these present-day notions 
about marriage to the test of this man, who is by all 
acknowledgment, at least the very highest of human 
authorities in morals and wisdom. Let us look once 
more on that scene described by two Evangelists, where 
He stood in the face of enemies, who came to “tempt” 
Him, hoping to catch Him in some inconsistency. When 
Christ spoke, there were all around Him plenty of those 
“hard cases” of which we hear so much today in con- 
nection with marriage, and for which the demand is 
incessant that relief should be given; cases which in all 
other spheres of life, the lawyers tell us, “make bad law.” 

These hard cases were in the farms and villages of 
Galilee as well as in the rich houses of Jerusalem. That 
harvest of misery in Palestine, with its “adulterous and 
sinful generation,” * under the rule of divorce “for every 
cause,” as taught by Scribes and Pharisees, was probably 
even more abundant then than it is today in half- 
Christian America. 

And it was under these circumstances, writes Dean 
Luckock, that Christ dealt with this frightful laxity. 
“Recognizing,” he says, “as all great moralists have been 
quick to do—only with an infinitely inferior apprecia- 
tion of the truth [than His]—that the purity and 
sanctity of marriage is the foundation of all national 

*S. Mark viii. 38. 


UNDER STATE AND CHURCH 115 


virtue, He must have turned His thoughts to the need of 
reformation. We can hardly hesitate to believe that it 
was the very urgency of this matter which led Him to 
choose the occasion of a marriage feast for the first 
exhibition of His divine power. We are not told what 
part He took in the ceremony; it is enough for us to 
know that He ‘adorned and beautified it with His 
presence’; and none can doubt that the benediction which 
He gave to the bride and the bridegroom at Cana of 
Galilee must have impressed the guests and spectators 
with a new and sacred sense of its forgotten dignity.” 2 

But this great Physician and Psychologist, this 
Scientist or “Man who knows,” * has but one remedy, 
one law, the old law which was “from the beginning of 
the creation, when God made them male and female,” 
and concerning which He said, “It is easier for heaven 
and earth to pass away, than for one tittle of the law 
to fall.”* Heavily as such a law would be sure to bear 
on particular hard cases of innocent and guilty alike—of 
‘which no one knew better than He—nevertheless, He 
allows no exception, because His farseeing mind saw that 
even one exception, instead of being a remedy, or even a 
palliative, for the disease, would only be the prolific 
parent of worse evils than it was meant to cure. 

Hard cases doubtless there will always be, and they 
are not all confined to the Seventh Commandment. But 
if the Great Physician’s law about the indissolubility of 
marriage were only taught and kept, there would be 
fewer hard cases—not more. 

For if men and women knew that there was no re- 

? History of Marriage, pp. 42, 43. *§. John ii. 24, 25. 

*S. Mark x. 6; S. Luke xvi. 17, 18. 
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lease from the bond for any cause, and that it was 
literally true that the union was a school of discipline, 
“for better or worse,” the effect would be twofold. First, 
no marriage would be entered into “unadvisedly or 
lightly, but reverently, discreetly, advisedly, soberly,” 
and in the fear of earthly consequences, if not ‘in the fear 
of God.” And secondly, the great as well as the little 
frictions incident to that most intimate of all human 
relations would be borne with much patience, knowing 
the self-imposed penalty that must follow failure. 

It is the thought that “I can get another wife, or an- 
other husband, and many of them, if I get tired of my 
present companion,” that gives the death-blow to all 
assurance of security or permanence in married life. And 
then all is gone. 

But it is not alone in the superhuman wisdom and 
justice of this great Moralist and Physician that we find 
our strongest argument for the indestructible bond of 
marriage. Our supreme appeal is to that quality which 
all men recognize as highest of all in the character of 
this Man, Jesus Christ. He who uttered those stern and 
unmistakable words about what constituted adultery was 
also the most loving of all mankind. To claim that any 
stringent law of either State or Church in regard to re- 
marriage after divorce is cruel, is to condemn Him as 
cruel and wholly mistaken. There is no escape from this 
dilemma. For it was this Man, this great lover of men, 
who uttered again and again the stern and solemn words, 
“Every one that putteth away his wife, and marrieth an- 
other, committeth adultery; and he that marrieth one 
that is put away from a husband committeth adultery,” ® 


°S. Luke xvi. 18; S. Matt. v. 32; xix. 9; S. Mark x. il ip. 


UNDER STATE AND CHURCH 117 


the Man who knew no distinction between the man’s 
sin, and the woman’s; and who was laying down laws 
for the good of the many and not of the few, especially 
not of the rich and selfish few. 

American life under our frankly pagan laws, with 
their practical condonation of “free love,” and their 
consequent cruelty to millions of children, fully testi- 
fies to the fact that the Great Exemplar, whom even 
unbelievers claim to honor, was no ignorant dreamer or 
cruel autocrat. 

Why, at least, should not all decent Americans who 
recognize the morals of this Man as the best for the 
world, and the only hope of civilization, make an honest 
effort to bring the laws of the Nation as near to His law 
as the hard human heart will bear, while leaving the 
Church free to pursue her rightful course with her own 
children, in obedience to Him whom she regards as in- 
finitely more than man. If we can’t all be whole 
Christians, let us at least be half Christians, and not 
attempt, by means of hard names and other methods, to 
force those who desire to be whole Christians into sub- 
mission to laws which have neither the seal of the New 
Testament, nor of right reason, nor are justified by the 
hard facts of our own daily experience. 

Gladstone once said to Sir E. R. Russell, “I have long 
thought that the battle of Christianity will have to be 
fought around the sacredness of marriage. Only Chris- 
tianity,” he added, “can save society.” 


CHAPTER XIII 
MARRIAGE IN THE CHURCH: EAST AND WEST 


The history of marriage in the Church East and West 
is so ably set forth in a paper by the Right Rev. Arthur 
_C. A. Hall, D.D., Bishop of Vermont, that it is here 
reproduced at length, with his permission. 


Prefatory Note 


This paper for popular use is largely indebted to the classical 
and exhaustive work on Holy Matrimony of my friend from Ox- 
ford and Cowley days, the Rev. Oscar Dan Watkins. Mr. Wat- 
kins gives the original of the passages which he cites. In the 
majority of cases his translations or mine can be compared with 
those in the easily accessible volumes of the Ante-Nicene and 
Nicene and Post-Nicene Fathers. 

First are cited testimonies from East and West before the con- 
version of the Emperor Constantine (Ap. 314), and the conse- 
quent influx of the World into the Christian Church. From that 
time there begins a divergence between Western and Eastern . 
practice, if not teaching. This divergence became greater as the 
Eastern Church yielded to the influence of the Byzantine court, 
and later was unable to throw off the lax customs which this in- 
fluence had imposed. 

The rule of the Anglican Church before and after the Refor- 
mation is considered separately. 

Further division into historical periods would involve a need- 
less repetition of practically identical declarations. 

A.C. A. H. 
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(1) God’s Original Design for Marriage 


The mating of male and female among human beings 
is restricted by the Christian Religion to a life-long 
union of one man with one woman to the exclusion of 
all others on either side. Our Lord Jesus Christ recalled 
men * to God’s original design for marriage. In whatever 
way the story in the second chapter of Genesis ? is to be 
understood, this represents God’s intention. The purpose 
of God, whether clearly declared at the beginning or not, 
is later seen to be stamped on nature and to guard the 
true interests of the race.® 

This idea of a monogamous and life-long union has 
been grievously violated. Polygamy and divorce were 
tolerated (for the hardness of men’s hearts) even in the 
Chosen People. Among other nations worse violations 
were common. Fornication, whether in the form of 
promiscuous intercourse or of a more restricted kind, 
was allowed, when adultery was condemned, chiefly as 
an invasion of the husband’s rights.* 

The teaching of our Lord has been dealt with in an 
earlier paper, “The Mind of Christ concerning Mar- 


1§. Mark x. 6-8. 

* Genesis ii, 20-24. 

*“Tt is not the beginning of Marriage that we should consider, 
but the end.” T. A. Lacey, Marriage in Church and State, p. 4. 
Compare Thomas Aquinas, Supplementary Questions 65, art. 11: 
“The law of single marriage is not of human but of divine insti- 
tution, nor was it given by word or written, but impressed on the 
heart, like other things which in the same manner pertain to the 
law of nature. And therefore in this matter dispensation could be 
given by God alone.” 

*Déllinger, The Gentile and the Jew, vol. II, bk. ix, 
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riage.”> His plain statements forbidding divorce, re- 
corded by 8. Paul,* S. Mark and S. Luke, were quoted, 
with the exception “save for the cause of fornication” 
in 8. Matthew v. 32 and xix. 9, which is probably an 
interpolation, intended to soften the rule for Jewish 
Christians, or to bring it into harmony with their 
practice. 

The chief passages in the Apostolic Epistles bearing 
on the subject are: I Thessalonians iv. to 8; I Corinthians 
vi. 9-20; vii. to 15; Romans vii. 2-3; Ephesians v. to 7, 
22-33; Colossians iii. 5-7; Hebrews xiii. 4; I Pet. ii. to 7. 
The ideal set before converts to the Christian Church is 
plain. That it was not understood as a mere ideal to 
be vaguely aspired after, but as a standard to be en- 
forced, is shown by the teaching and discipline of the 
following times. 


(2) The Testimony of the First Three Centuries 


Among those who are called the Apostolic Fathers, 
coming next after the Apostles, Hermas, the first Chris- 
tian writer after St. Paul to deal with the subject, says 
a husband is bidden to put away an adulterous wife who 
persists in her adultery; he must not connive at the sin; 
but he is to abide by himself; if after putting her away 
he marries another woman, he too commits adultery; if 
the wife repent and desire to return to her husband, he 
should receive her. With a view to possible reconcilia- 
tion both must remain single. The matter stands on the 
same footing on the man’s side as on the woman’s.” 

See Chap. VIII (author’s note). 


°I Cor. vii. 10, 11, the earliest record; comp. Luke xvi. 18. 
*The Shepherd (ap. 75), Commandment iv. 
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Justin Martyr (av. 139) quotes our Lord as saying, 
“whoever marries a woman put away by another man 
commits adultery.” § 

Athenagoras (4.D. 177), arguing against second mar- 
riages (which the Christian Church has allowed), says 
our Lord has Himself forbidden one class of second mar- 
riages, those following on divorce, with the plain state- 
ment that the person remarrying was an adulterer °9— 
making no kind of exception. 

Clement of Alexandria, the first great Christian phi- 
losopher, and the head of the celebrated catechetical 
school at Alexandria at the close of the second century, 
says, Holy Scripture only permits the putting away of a 
wife on the ground of fornication, and considers it 
adultery to contract another marriage during the life- 
time of either of the separated parties.?° 

Tertullian, the first great Latin ecclesiastical writer, 
though separating from the Church, is a witness to what 
was its practice. Like Athenagoras he argues against 
the lawfulness of digamy (second marriage after the 
death of a partner) by the recognized unlawfulness of 
second marriage after divorce. “It is matrimony,” he 
says, “when God unites two into one flesh; or finding 
them previously joined in the same flesh (before their 
admission to the Christian Church) hath set His seal to 
their union. It is adultery when these two being in any 
way disunited, connection takes place with another, nay 
an alien, flesh.” + 


5 First Apology, § 15. 

° Plea for the Christians, ch. xxxili. 
2 Stromata (Miscellanies), II, xxiii. 
% On Monogamy, § 9 (av. 207). 
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Cyprian, another representative of the North African 
Church, Bishop of Carthage (A.D. 250) familiar with 
the customs of non-Christian people, quotes for Chris- 
tians the rule of St. Paul that “the wife do not separate 
from her husband, but and if she depart, that she remain 
unmarried, or be reconciled to her husband, and that the 
husband do not send away his wife.” 1? 

Going back from Carthage to Alexandria, we find 
Origen (A.D. 200) saying that some Bishops contrary 
to the Scriptures take a laxer line in permitting remar- 
riage in the lifetime of the first partner. His own teach- 
ing is that remarriage after divorce is adultery. “As 
the woman is an adulteress though she seem to be mar- 
ried to a husband, if her former husband yet live; so 
also the man who seems to marry one put away does 
not so much marry, according to our Saviour’s decision, 
as commit adultery.” 18 

During the first three centuries there is no single 
instance of a writer who approves remarriage after 
divorce during the lifetime of the separated partner. 
And this position is maintained against the laxity 
of Roman law and of common practice outside the 
Christian Church. To the testimony of individual 
writers may be added the evidence of two canonical 
decisions of the Church. The 47th of the Apostolic 
Canons (which probably represent the voice of the 
third century) visits all remarriage after divorce with 
excommunication. 

The ninth canon of the Council of Elvira in Spain 
(A.D. 306) says ‘a Christian woman who has forsaken 

“ Testimonies against the Jews, iii, 90. 

* Commentary on Matthew, xix. 
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an adulterous Christian husband, and wishes to marry 
another, is to be forbidden to do so; if she does, she is 
not to be allowed Communion during the first husband’s 
life.” 34 


(3) When the Empire Ceased to Persecute 


Following the changed attitude of the Empire to 
Christianity (A.D. 314), alongside of earnest and con- 
tinued insistence on the indissolubility of marriage on 
the part of all the great teachers of the Church, there 
is abundant evidence of laxity of practice among 
Christian men and women. At the same time the 
civil law was being made stricter under the pressure 
of Christian feeling, while still falling far short of 
Christian standards. 

Lactantius, a Christian layman in the court of Con- 
stantine, and tutor to his son, is the first Christian 
writer in the history of the Christian Church to ex- 
press the opinion that the innocent husband who has 
put away his wife for adultery may marry another. 
He held that the tie of marriage was undone by faith- 
lessness. Lactantius was generally on the side of 
Christian strictness as against secular laxity. He held 
that men and women were equally bound to conjugal 
chastity.*® 

On the other side, the Council of Arles (Av. 314) 
declared that young men who are Christians are for- 
bidden by the Christian law to marry again, as they 
might according to civil law, on detecting their wives 
in adultery.*® 


1% Watkins, pp. 189, 216. * Canon, 10. 
% See Watkins, pp. 227-8 and 296-7. 
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Then come four well known leaders of the Eastern 
Church, Basil, Epiphanius, Gregory Nazianzen, and 
Chrysostom.. 

Basil the Great, Apeninanon of Caesarea (A.D. 370), 
says “It is not lawful for him that hath put away his 
wife for any cause to marry another, nor for her that 
is put away from a husband to be married to another.” 
Yet Basil found and lamented great laxity in practice, 
so that he hesitated to visit those who transgressed the 
strict law (which he upholds as Christ’s) with the pen- 
ance due to adultery. 

Eastern laxity is beginning to shew itself. It is sixty 
years since Constantine accepted Christianity, and the 
world has crowded into the Church with the conse- 
quent lowering of the current morality of Christians. 
In particular Basil urges the unfairness of the unequal 
treatment of unfaithfulness in husband and in wife, 
according to current custom. “The wife must receive 
her husband coming home from his uncleanness, but 
the husband must send away from his house her who 
is defiled.” 27 

Epiphanius, Bishop of Salamis in Cyprus (a.D. 367), 
followed Lactantius in justifying, for man or woman, 
remarriage after divorce.!® 

Gregory Nazianzen (aD. 370-390) in a sermon 
preached at Constantinople before the Emperor Theo- 
dosius, distinguishes between custom and civil law on 
the one side and Christian teaching on the other.?® 
Divorce, he says, is a thing altogether repugnant to the 
laws of Christ.2? He defends the putting away of an 


* Letters, 188, 199. * Sermon on Matt. xix. 
* Panarion, lix. 4. » Letter 144. 
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unfaithful wife because of the danger to a family of 
spurious offspring. 

John Chrysostom, Archbishop of Constantinople 
(A.D. 397), is clear as to the right of a husband to put 
away an unfaithful wife, but he gives no sanction to 
remarriage. He is vehement in his condemnation of 
the popular view that what was criminal in a woman 
~ was permissible in a man. “Tell me not of those laws 
from without which drag adulterous women into a 
court of justice, and exact penalties from them, while 
they do not exact penalties in the case of men who, 
though having wives, corrupt themselves with harlots; 
but I will recite to thee the law of God, which is 
equally indignant with the woman and with the man, 
and calls the act adultery.” 7+ 

From these great Eastern teachers we turn to West- 
ern authorities and we find less hesitaton as to the 
enforcement of the Christian law, while the Church in 
the East tends toward a laxer line. 

First among the Latin authorities of this date comes 
Jerome, who in 399 tells the story of his spiritual 
daughter Fabiola.227 She had put away her husband 
for justifiable cause, as Jerome contends, but she mar- 
ried again constrained by sexual desire, not knowing 
that the rigor of the Gospel takes away from women 
all pretexts for remarriage so long as their former 
husbands are alive. She came in her second widow- 
hood to recognize this fault, and voluntarily did public 
penance for it, and then gave herself up to a life of 
austerity and service of others. 


2 Homily on I Cor. vii. 2. 7 Letter |xxvii. 
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Augustine, Bishop of Hippo (A.D. 395), the greatest 
teacher of the West, takes the general line as to the 
unlawfulness of remarriage: “Neither the wife may 
marry in the lifetime of the husband from whom she 
has withdrawn herself, nor the husband take another 
wife in the lifetime of her whom he hath put away.” ** 
Augustine foresees the possibility, which we alas have 
learned to be actual, of the connivance of a husband 
in the adultery of a wife, if by that adultery he may 
be made free to marry another woman.?* 

An African canon of about the same date represents 
not only the teaching but the discipline of the Church: 
“According to the evangelical and apostolic teaching 
neither a man put away by his wife, nor a woman put 
away by her husband may be united to another, but 
they must so abide or be reconciled to one another. If, 
however, they contemptuously disregard this rule, they 
are to be brought to penance.” 2° 

Innocent I gives the same Judgment on behalf of the 
Roman Church, replying in answer to an inquiry that 
those who, divorce intervening, have connected them- 
selves with others in marriage, are on both sides adul- 
terers, and are to be severed from the communion of 
the faithful.?¢ 

The subsequent history of the Eastern Church shows 
great laxity with regard to this matter under civil in- 
fluence. While Christian teachers constantly protested 


* On the Sermon on the Mount, i. 39. 
* Of Adulterous Marriages (ap. 419), XVII, 18. 


Canon 102 of the African Cod , probabl: f 
of Carthage, av. 407. e, probably canon 8 of the Synod 


* Letter to Exsuperius, 6 av. 405. 


UNDER STATE AND CHURCH 127 


against the civil allowance of divorce by mutual con- 
sent ** they refrained from any effective witness to the 
strict law of Christian marriage as forbidding divorce 
for any cause. The East knew no separation “from 
bed and board”; so when separation was necessary or 
desirable, it had to be absolute. Guilty parties, how- 
ever, to a divorce suit for adultery were forbidden by 
the civil law to marry one another, nor was the guilty 
woman allowed to marry again at all. 


(4) After the Division between Eastern and Western 
Christendom 


When the schism between the East and the West be- 
came complete (A.D. 1054), the restraint of stricter 
Western practice was removed, and Eastern laxity be- 
came fixed. In the Eastern churches of the present 
day divorce is permitted for a variety of causes.?8 
This broad divergence in a matter of fundamental 
Christian morals must be a serious obstacle to reunion 
between Eastern and Western Christendom. 

In the West, on the other hand, with the single ex- 
ception of the writer styled Ambrosiaster (whose writ- 
ings, believed to be those of St. Ambrose, misled Bp. 
Cosin 2°), there was a steady adherence to the rule 
already abundantly witnessed to. Further citation of 
authorities repeating the same thing is unnecessary. 
Amid the struggle with the license of secular laws and 
the lax customs of the people, especially beyond the 


7 See Watkins, p. 352. ™ Commentary on I Cor. vii. 10, 11 
* Watkins, pp. 353-4. 
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Alps, at a distance from Rome, two judgments show 
the line of the Church. 

(1) When the third Council of Aachen or Aix-la- 
Chapelle (a.v. 862) conceded remarriage to Lothair, 
who wished to make his mistress queen, on the ground 
of the adulterous incest of his wife, the Pope (Nicho- 
las I) excommunicated all who had taken part in the 
council.®° 

(2) The Synod of Paris (A.D. 829) ruled that a wife 
was not to be put away except for fornication, and 
that “they who, when their wives have been dismissed 
for fornication, marry others are pronounced to be 
adulterers by the sentence of the Lord.” *+ 

About 1148 Gratian published his “Decretum” (or 
Concordance of discordant canons). This became the 
basis of the Corpus juris canonici. Gratian maintains 
throughout the entire indissolubility of the marriage 
bond when once that bond has been completed by 
consummation following marital consent; and this 
teaching has ever since been that of the whole Western 
Church. So the Council of Trent laid down: 

“Tf anyone shall say, that the Church doth err in that 
she hath taught, and doth teach, according to the evangel- 
ical and apostolic doctrine, that the bond of matrimony 
cannot be dissolved on account of the adultery of one of 
the married parties; and that both, or even the innocent 
party who gave not occasion to the adultery, cannot 
contract another marriage during the lifetime of the 
other married person; and that he is guilty of adultery 
who, having put away the adulteress, shall marry an- 


* Watkins, pp. 370, 389. 
“6th Council of Paris, Watkins, p. 389. 


UNDER STATE AND CHURCH 129 


other wife, as also she who, having put away the adul- 
terer, shall wed another husband, let him be anathema.°? 


(5) The Witness of the English Church 


We turn to England. Theodore, who came in 669 
from Tarsus to be Archbishop of Canterbury, at the age 
of 65, by appointment of the Pope, naturally brought 
with him Eastern customs and ways, and among these 
laxity with regard to the marriage bond. His Penitential 
definitely allowed remarriage, not only after divorce for 
adultery, but in certain other cases, for instance, deser- 
tion or captivity. 

But while of course these opinions and decisions had 
influence, they were not generally accepted by the Church 
in England. In his own time and under his presidency 
the Council of Hertford (673) ruled “that no man leave 
his wife except as the holy Gospel teaches, for the cause 
of fornication. But if any have expelled his own wife, 
united to him in lawful marriage, if he will to be 
rightly a Christian, he is not to unite himself with any 
other, but let him so abide or be reconciled to his own 
wife.” 

Later the Penitential of Egbert, Archbishop of York, 
in the middle of the eighth century, while largely based 
on Theodore’s Penitential, is entirely free from these 
lax provisions. Somewhat earlier in that same century 
the Venerable Bede, commenting on Mark x, says, “No 
cause is written in the law of God on account of which 
another wife may be married during the lifetime of her 
who has been deserted,” thus disallowing to the inno- 


2 Session XXIV (1563), canon vii. 
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cent party remarriage after divorce for the cause of 
adultery. 

In Wales the laws of “Howel the Good” (about 928) 
“touched the lowest point ever reached by Christian 
legislation in the matter of marriage.” They seem to 
permit a seven years mutual probation of husband and 
wife, whose relations could without blame be severed at 
any time during this period. 

With the Norman Conquest (1066) came the tradi- 
tions of the Continental Church, soon after codified by 
Gratian; and from the time of the Norman Conquest 
there has never been any serious contention in England 
that the law of the English Church embodied any recog- 
nition of dissolution of the bond of marriage. 

The Reformation introduced lax notions, in England 
as on the Continent. The proposed Reformatio Legum 
Ecclesiasticarum allowed not only adultery, but deser- 
tion, continued absence, murderous enmity, in the case 
of either party, and also cruelty in the case of the hus- 
band, as legitimate grounds for divorce leaving both 
parties free to marry again. But these proposals never 
became law; the “Institution of a Christian Man” (1537) 
and the “Necessary Doctrine and Erudition” (1545), both 
published with authority, kept to the old teaching. So 
with the marriage service in the English Prayer Book 
and in the American and Canadian Books; the taking of 
one by the other is “till death ug do part.” 

Special Acts of Parliament were passed from time to 
time, without the sanction of the Church in Convoca- 
tion, to dissolve particular marriages, but the canons of 
the Church of England only recognize separation from 
bed and board, and bound the separated parties to live 
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singly.** The Divorce Act of 1857 sanctioned entire dis- 
solution in the case of the adultery of the wife, and in 
the case of the adultery of the husband when coupled 
with other specified offences, such as cruelty. But no 
revision of its marriage laws has been made by the 
Church of England.*4 

In fairness it ought to be stated that, while there is 
no doubt as to the canonical law of the Church of Eng- 
land, the law was not always upheld nor violations pun- 
ished. Three conspicuous Bishops, all of them reckoned 
high-churchmen, were in different ways involved in ir- 
regularities, William Laud, Lancelot Andrewes, and John 
Cosin. 

In 1605 Laud, before he was a bishop, was prevailed 
on to solemnize the marriage of Lady Rich with the 
Earl of Devonshire, on account of criminal intercourse 
with whom she had been divorced by her husband. Laud 
was overwhelmed with shame at his weak compliance 
with the solicitations of his patron, and ever after ob- 
served the anniversary as a penitential fast.*® 

Andrewes in 1618, owing to whatever unexplained 
argument or pressure, consented, as a member of a com- 
mission appointed to hear the application, to the divorce 
and remarriage of Lady Essex, against which he had 
before pronounced decisively. No record remains to 
shew that Andrewes felt distress or compunction at the 
part he had played.* 

* Canons of 1603, CVII. 

*The Act of 1922 put the husband and wife on an equality as 
regards grounds for divorce. 

*% Tife of Abp. Laud, by C. W. Le Bas, pp. 10, 11. 

6 Lancelot Andrewes, by R. L. Ottley, ch. V. 


132 DIVORCE IN AMERICA 


With regard to both these cases it may be remarked, 
and should be remembered, that popular feeling was 
against these violations of the law. 

In 1670 Bp. Cosin favored the remarriage of the in- 
nocent party in a divorce for the cause of adultery, and 
argued that the canons which prohibit such marriages 
were contrary to Acts of Parliament wherein no canons 
are allowed ‘that be in any way repugnant to the laws 
of God, or the Scripture, the King’s prerogative, or the 
statutes of the land.’ %” 

Possibly some such line of argument influenced Eng- 
lish Bishops who did not at any rate resist the occasional 
Acts of Parliament by which, in spite of the canonical 
prohibition, divorces were granted in particular cases, 
and who acquiesced in the general Divorce Act of 1857. 

The looseness of thought with regard to the Christian 
law of marriage that prevailed in England was of course 
brought over to America, and influenced both common 
practice and our canonical legislation, which to this day 
allows the remarriage of the innocent party in a divorce 
for the cause of adultery. It has only been by degrees 
that more careful thought has recognized the illogical 
position of exceptions to the rule of the indissolubility of 
a Christian marriage when once rightly entered into. 


(6) Conctusion 


This paper has been chiefly—almost exclusively—con- 
cerned with tracing the witness of the Historic Church 
throughout the ages to a belief in the indissolubility of 
marriage as the intention of God, taught by our Lord 


* Cosin’s Works (Anglo-Catholic Library), Vol. IV, pp. 489, 502. 
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Jesus Christ. The testimony of the Church as a whole 
seems to be sufficiently established, with aberrations here 
and there at times and in parts of Christendom. 

Protestant Communions that have departed from the 
Faith and Order of the historic Church in other particu- 
lars, as with regard to the Creed, the Ministry, and the 
Sacraments, have relaxed the marriage law, in some cases 
until no definite rule is retained or at any rate enforced. 

Whatever difficult questions of interpretation may be 
raised as to our Lord’s declarations concerning mar- 
riage, the stricter understanding of them, upheld by the 
Church generally, seems to be vindicated by the impos- 
sibility, proved by experience, of maintaining any other 
consistent rule. 

Where marriage has been allowed to be dissoluble, it 
has been found impracticable (1) to restrict this to 
one cause; or (2) in practice to prevent collusion in the 
furnishing of this cause; or (3) to distinguish between 
‘the innocent party’ (where such really exists) and the 
guilty as to the right of remarriage. If the bond of mar- 
riage has been broken—either by the act of adultery, or 
by judicial sentence following upon this—it must have 
been broken for both parties. It can only therefore be 
a rule of ecclesiastical discipline which forbids a second 
marriage to the guilty party. On the assumption that 
the bond of marriage no longer exists, the imposition of 
such a life-long penalty can hardly be justified. 

There are other cognate questions that need examina- 
tion in a historical review of the subject, in particular 
the conditions of a true marriage, and its duties; the ob- 
stacles or impediments to marriage, such as existing 
near relationship; the eeremony by. which it should be 
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entered upon or acknowledged. Any sufficient discus- 
sion of these questions is impossible in this paper; or of 
the treatment of persons who, in ignorance and while not 
subject to the Church’s jurisdiction, have entered into 
unlawful marriages, and now seek admission to the 
Sacraments of the Church.** 


“These subjects are treated both by Watkins in Holy Matri- 
mony (Macmillan), and by Lacey, Marriage in Church and State 
(London, Robert Scott). 


CHAPTER XIV 


THE GROWTH OF CIVIL LAW 
ON MARRIAGE 


(1) In the Empire East and West 


It may be asked how does it happen that the great 
Eastern Church, ever since the fourth century, has de- 
parted from the primitive rule of marriage, while the 
whole Western Church has held it fast? It is to be re- 
membered that when the Roman Empire became nomi- 
nally Christian in the fourth century, the effect of the 
Church’s teaching on civil legislation, as we might ex- 
pect, could only be gradual. 

In 331 Constantine by edict restricted the right of 
divorce to five grounds, namely, murder, sorcery, break- 
ing up of graves, acting as a procuress or pimp, and adul- 
tery. The law of Justinian (A.D. 534) effected other im- 
provements in the civil law, but so low did the popular 
feeling on the subject remain, that it was most difficult 
for the Church in the East to maintain its standard. 

The overshadowing influence of the court, which was 
now transferred from old to new Rome (that is, Con- 
stantinople), was the chief cause of this state of affairs 
and the practical result is seen even today in the com- 
paratively loose marriage laws of the Oriental Churches. 

In the Western Empire things were different. Here, 
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after the removal of the seat of empire to Constantinople, 
the Churches of Italy, Gaul, and Spain were left in com- 
parative freedom from State interference, and the high 
views of Scripture were more easily enforced. Paganism 
gradually lost its power under Christian influence and 
teaching. In 789, Charlemagne, the Emperor of the West, 
who had divorced no less than nine wives, had lived to 
repent of his errors, and enacted laws which brought the 
civil code into accord with that of the Church. 


(2) In England 


This was especially true of that part of the West 
which concerns us most closely. England and its Church 
had always occupied a peculiar position in Europe. 
Within a century after the Empire became nominally 
Christian (A.D. 321) the country ceased to be part of 
the Empire, and the Church had not to contend against 
imperial influence. The battle, however, against the low 
pagan customs of our British and Anglo-Saxon forefathers 
was not an easy one, and it was not until the beginning 
of the eleventh century that the New Testament rule con- 
cerning marriage was fully accepted by the civil power. 
Parliament did not come into existence until two hundred 
years later, but the councils of the Church were the par- 
ents of parliaments and became their models. 

A national Assembly, summoned by King Ethelred at 
the beginning of the eleventh century, probably in 1009, 
at Eanham, and “composed not only of bishops and 
abbots, but also of lay representatives,” enacted that 
“it should never be allowed for a Christian to marry a 


*See Luckock, History of Marriage, p. 157; Hallam, Middle 
Ages, p. 16. 
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divorced woman, nor to have more wives than one, but 
that he should be bound to her only, as long as she 
lived.”? This was promulgated afresh by King Cnute 
when he took counsel with his wise men. Thus it became 
part of the civil code of the country. 

During the years that followed, the Bishop of Rome 
claimed, with varying degrees of success, to exercise an 
overlordship in the Church of England. Dispensations 
were consequently sought and obtained from that quarter, 
but always in direct opposition to the civil and ecclesi- 
astical law of the land. No change, however, was made 
in the national law itself from 1009 until the year 1857, 
a period of almost 750 years. 

In the sixteenth century foreign reformers who had 
taken refuge in England, following Luther’s low teach- 
ing and practice on marriage, were strong advocates for 
lowering the tone of the marriage laws, though in vain. 
Under Henry VIII a commission of divines, lawyers, and 
other civilians was appointed to draw up a fresh body 
of canons. The result of their labors was only published 
in Elizabeth’s reign, under the title of Reformatio Legum 
Ecclesiasticarum. It showed the influence of these Con- 
tinental reformers by its proposing to abolish divorce a 
mensa et thoro, and to make it absolute for adultery and 
four other causes; but it was never enacted into law. 

Under the Commonwealth, Selden and Milton, the 
latter for interested reasons, pleaded for laxity, but again 
in vain. It was in fact the refusal of the Presbyterian 
Assembly to grant Milton their sanction for divorce, ac- 
cording to the already debased standard of their West- 
minster Confession of Faith, which occasioned his famous 


2 Luckock, pp. 171, 294. 
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epigram, ‘New Presbyter is only old Priest writ large.” 
It was at this time also that the custom was introduced 
of obtaining private acts of Parliament for dissolution of 
marriage, irrespective of the law both of the land and 
of the Church. 

This custom. of “class legislation” continued with in- 
creased frequency down to 1857, when a new civil court 
was established “for Divorce and Matrimonial Causes” 
but the law of the Church remained unchanged. Thus, 
for the first time in the history of Christian England, 
absolute divorce for the adultery of the wife, or of the 
husband, if it was accompanied by incest, or unnatural 
crimes, was allowed by the law of the State. Moreover, 
a divorce granted for these reasons gave each party, 
guilty and innocent alike, the right to marry again.® 


(3) In America 


The matrimonial law of England at the time of the 
American Revolution was necessarily the common law of 
the colonies. But as its administration in England was 
solely within the jurisdiction of the ecclesiastical courts 
of Canterbury and York, no corresponding courts were 
set up in America. In consequence, the important ques- 
tion of marriage and divorce became subject to rapid and 
most radical modification. A lower teaching concerning 
marriage, and the abandonment to a great extent of the 
old reverent marriage ceremonial among American Prot- 
estants, had much to do with this change. Today, as 
has been shown, all the States of the American Union 


*Luckock, p. 181. In 1922 husband and wife were made equal 
as to causes for divorce. 
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with one most honorable exception (South Carolina) 
have “very far gone” (quam longissime) from the “origi- 
nal righteousness” of God’s law of marriage. 

As already pointed out, it took more than five hun- 
dred years for ancient pagan Rome to reach the degener- 
acy of the later republic in the matter of divorce It 
took less than three hundred years for Christian America 
to reach the degeneracy that ranks us lower than any 
other nation in Christendom, and is scarcely exceeded by 
non-Christian Japan. Meanwhile the supreme law of the 
English, the Irish, the Scottish (Episcopal), and the 
American (Episcopal) Churches, as set forth in their 
Books of Common Prayer, remains true to our Lord’s — 
teaching, as it has done from the beginning.» The 


* Martial speaks of a woman who had already arrived at her 
tenth husband. But the most extraordinary recorded instance of 
this kind is related by 8. Jerome, who assures us that there existed 
at Rome a wife who was married to her twenty-third husband, 
she herself being his twenty-first wife. Lecky, Huropean Morals, 
Appleton, 1894, II, 306, 707. 

*It is unfortunately true that the Episcopal Church in the 
United States has a canon allowing “the innocent party in a di- 
vorce for adultery,” under certain restrictions, to remarry. But 
this canonical permission, contradicting the Church’s highest law 
as expressed in the Marriage Service of her Prayer Book—which 
represents the teaching of Holy Scripture, the universal custom of 
the Primitive Church, and the law of the whole Western branch of 
the Church since the beginning—should be repealed. The history 
of this canon is both interesting and important. The exception 
of “the innocent party” was first made only by a “resolution,” 
which is only an expression of opinion, and has no legal force. 
This was done in the General Convention of 1808 in Baltimore, 
which consisted of only two Bishops, fourteen clerical, and thirteen 
lay deputies! It was not until 1868, and in that single Convention 
that the resolution was embodied in a canon. Various efforts have 
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same is true of the Roman Church in all its national 


branches. 
Among Protestant bodies on the Continent of Europe 


we find similar moral decadence to that here in America, 
but not to the same extent.* Luther was one of the earli- 


been made in successive General Conventions to remove this blot 
on the Church’s code of discipline, but without effect up to the 
year 1922. It is noteworthy, however, that the Commission of 
five Bishops, five Priests, and five Lay Deputies, appointed in 
1913, presented a report (with but one dissentient vote) to the 
Convention of 1916 recommending its repeal. This was carried in 
the House of Deputies by a large majority in the clerical order 
(37 to 28 dioceses, with 8 divided, but was lost by a majority of 
only 4 (32 to 28 dioceses, with 6 divided) in the lay order. (See 
Journal of Gen. Convention, 1916, p. 232.) . 

*In England and Wales in 1906 the total number of divorces 
and judicial separations was only 670, “the largest number, up to 
that time, ever granted in a single year.” In the same year the 
whole number granted in the United States was 72,062. (See 
U. 8S. Report of 1909, I, pp. 62 and 474.) According to the same 
Report, Germany had 12,180 divorces in 1906; France, 10,019 or 
1 divorce to 30 marriages in 1905; Italy, 859 judicial separations 
—no absolute divorce is allowed—in 1904; Switzerland, 1343 di- 
vorces in 1906; The Netherlands, 900 in 1905; Norway, 366 in 
1906; Sweden, 448 in 1905; Austria, where the population is chiefly 
Roman Catholic, 887 (legal separations for the most part), in 
1906; Hungary, 3850 in 1905 (a mixed population of Roman 
Catholics, Orthodox, and Protestants). 

Only two or three countries in Europe publish statistics on the 
religion of the divorced. In Russia in 1866-1885 there was one 
divorce to 642 marriages among the Orthodox; 1 to 152 among 
members of the Evangelical Augsburg confession; and 1 to 70 
among those of the Evangelical Reformed. In Poland the ratio 
was 1 to 1258 among Roman Catholics; 1 to 142 among the 
Evangelical Reformed; 1 to 309 among the Russian Orthodox; 
and 1 to 4 among those of the Jewish faith. In 1877-1886 the 
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est opponents of the Scriptural and Primitive doctrine in 
regard to marriage. In his famous, or infamous, sermon 
in Wittenberg in 1552 he openly advocated adultery 
under certain circumstances, and advised Henry VIII 
of England not to divorce his wife but to take a second. 
Luther and the Wittenberg divines, Melanchthon, Bucer, 
and five others, signed a dispensation giving Philip of 
Hesse permission to commit bigamy, and this “mar- 
riage” actually took place in presence of two of the 
signers.” 
(4) Japan 


“In Japan, during the period of 1887 to 1905 one 
couple was divorced for every four that were married. 
The introduction of the new code, which became effec- 
tive on July 16, 1898, has apparently tended to reduce 
somewhat the frequency of divorce. Before the intro- 
duction of the code, the prevailing ratio was one divorce 
to three marriages, but since its introduction the prevail- 
ing ratio has become one divorce to six marriages.” ® 


Jews had 80.9 per cent of all the divorces in Poland. The aggre- 
gate number of divorces in Russia from 1867 to 1886 was 5039, 
or one divorce to 190 marriages. See U.S. Report of 1909, Chap- 
ter V, 495 ff. 

Among English Puritans Milton, in his work on Doctrine and 
Discipline of Divorce, Ch. v, vi, xxiv, allowed divorce by mu- 
tual consent, and even by the desire for divorce of either 
party. The Westminster Confession of Faith, the standard of 
Presbyterianism, declares willful desertion as well as adultery to 
be “cause sufficient of dissolving the bond of marriage.” 

™See Prof. Mozley’s Essays, I. 401-404; Hare’s Mission of the 
Comforter, p. 834; and Wirgman’s Foreign Protestantism Within 
the Church of England, pp. 25 ff. 

*U. S. Report of 1909, p. 485. 
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During the seven years from 1899 to 1905 the number 
of divorces granted by the courts was 1430, while the 
number secured through mutual consent was 445,899. 
The new code provides ten distinct grounds upon which 
divorce may be obtained through the courts, but it also 
gives legal recognition to the old Japanese custom of 
divorce by mutual consent. 

To sum up, the divorce question is by no means one 
of creed alone, nor is it confined only to religious issues. 
It is one that affects the entire social and civic life of 
the nation. 

And, as I have tried to show, the only possible way to 
right these wrongs, and bring order out of this chaos, is 
such an amendment to the Constitution as will permit 
Congress to enact a law with a definite number of 
causes for absolute divorce, which shall be valid in every 
State in the Union. A long, sad, and costly experience 
has shown conclusively that no other course will do away 
with the present disgraceful laxity and diversity, and yet 
reserve the right to each individual State to legislate 
with greater stringency, according as its civic and social 
conscience becomes more acute. 

Thus alone may we be enabled to remove, at least in 
part, this great stigma, this shameful blot on our Na- 
tion’s name. 


APPENDIX 1 


THE LAMBETH CONFERENCE AND THE ENGLISH CHURCH IN CANADA 
ON MARRIAGE AND DIVORCE 


(1) The Lambeth Conference 


Though the conclusions of the Lambeth Conference of Bishops 
from all parts of the Anglican Communion have no canonical or 
legal sanction, the weight of opinion as expressed in resolutions 
and reports of committees is strongly against any change which 
would allow the marriage of a divorced person during the life- 
time of husband or wife. The following extracts show the mind 
of the Conference very clearly: 

“The sanctity of marriage as a Christian obligation implies the 
faithful union of one man with one woman until the union is 
severed by death.”—(The Encyclical Letter of 1888, p. 9). 

“When an innocent person has, by means of a court of law, 
divorced a spouse for adultery, and desires to enter into another 
contract of marriage, it is undesirable that such a contract should 
receive the blessing of the Church.”—(Resolution 40 of 1908, 
p. 56.) 

“Tt appears to a majority of the committee that the objection 
to saying the solemn words over a person whose wedlock has 
been sundered, ‘Those whom God hath joined together let not 
man put asunder,’ is very great. It is a grievous misfortune that 
in so many cases the really innocent party does not exist.”—(The 
Report of the Committee on Marriage of 1908, p. 141). 

“The Conference affirms as our Lord’s principle and standard 
of marriage a life-long and zndssoluble union, for better, for 
worse, of one man with one woman, to the exclusion of all others 
on either side, and calls on all Christian people to maintain and 
bear witness to this standard.’”—(Resolution 67 of 1920, p. 44). 
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“Where both parties to such a marriage [in heathen lands] 
become Christians, the marriage is raised by baptism to the 
level of Christian marriage, and must be recognized as exclusive 
and life-long. If a marriage [Christian to non-Christian by non- 
Christian rites] be declared valid, it is consequently indissolu- 
ble on the side of the Christian.”—(Report of the Committee on 
Matrimony in Missions of 1920, pp. 89, 90). 

“No compassion for present hardships in particular cases can 
justify the lowering for all of the standard of Christ, which alone 
ensures the welfare of society and of the race.”—(Report of the 
Committee on Marriage of 1920, p. 111). 


(2) The Canadian Church 


The Canadian Church in its revision of the Prayer Book in 
1915 and 1921, added this rubric to the office for the Solemniza- 
tion of Matrimony. Nors—That no clergyman within the juris- 
diction of the Church of England in Canada shall solemnize a 
marriage between persons either of whom shall have been di- 
vorced from one who is living at the time. The purpose of doing 
so was of course only the publication in a more accessible form 
of what had always been the law of the Church. 


APPENDIX 2 


LIST OF CHURCHES AND OTHER ASSOCIATIONS IN FAVOR OF FEDERAL 
LAW ON MARRIAGE AND DIVORCE 


Among religious denominations and other associations that 
have adopted resolutions for Federal law on marriage and divorce 
are the Triennial General Convention of the Episcopal Church 
(1919 and 1922), the General Assembly of the Presbyterian 
Church, 106 Presbyteries of the Presbyterian and United Pres- 
byterian Churches, the Baptist State Conferences of Delaware 
and Vermont, the National Lutheran Council (representing a 
constituency of two millions), the Methodist Episcopal Church 
and affiliated branches (representing more than six million mem- 
bers), American Bar Association, Woman’s Christian Temperance 
Union of Pennsylvania, the General Federation of Women’s 
Clubs, the National Reform Association (Washington, D. C.), 
the National Reform Bureau, the International Reform Bureau, 
National Woman’s Christian Temperance Union, the Legislatures 
of the States of California (1911 and 1915), Illinois, and Oregon 
(1913), the International Committee on Marriage and Divorce 
(New York, 1914), International Sunday School Association 
(Chicago, 1914), Publication Board of the Reformed Church 
(Philadelphia, 1914), the New York State Civic League (1920), 
and the National Education Association, Sanctity of Marriage 
Association (N. Y.), National League of Women Voters, National 
Congress of Parent-Teachers, National Federation of Business 
and Professional Women, American Association of Home Eco- 
nomics, The Daughters of the American Revolution, National 
Congress of Mothers, New Jersey Federation of Women’s Clubs 
(80,000 members), Legislative Council of Indiana Women 
(100,000), General Federation of Texas Women’s Clubs (60,000). 
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